Decision No. R98-68


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97R-317T


IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR ADMINISTERING THE LOW INCOME telephone ASSISTANCE FUND, 4 CCR 723-13.


RECOMMENDED DECISION OF�ADMINISTRATIVE LAW JUDGE�KEN F. KIRKPATRICK�ADOPTING RULES


Mailed Date:  January 21, 1998


STATEMENT, FINDINGS, AND CONCLUSIONS


This proceeding was instituted by the issuance of Deci-sion No. C97-756, July 30, 1997.  That decision was a notice of proposed rulemaking concerning amendments to the Rules Prescrib-ing the Procedures for Administering the Low Income Telephone Assistance Fund, 4 Code of Colorado Regulations (“CCR”) 723-13 (Lifeline Rules).  The stated intent of the rulemaking was to conform the Lifeline Rules to rules promulgated by the Federal Communications Commission (“FCC”) found at 47 C.F.R. Part 54, implementing 47 U.S.C. § 254.


The Commission gave notice of the proposed rulemaking in the August 10, 1997 edition of the Colorado Register.  That notice set a hearing to be held on September 5, 1997 in a Commis-sion hearing room in Denver, Colorado.


Prior to the hearing, comments were filed by U S WEST Communications, Inc. (“U S WEST”); the Office of Consumer Counsel (“OCC”); jointly by MCI Telecommunications Corporation and its wholly subsidiary MCImetro Access Transmission Services, Inc. (collectively “MCI”) and AT&T Communications of the Moun-tain States, Inc. (“AT&T”); and by Eagle Telecommunications, Inc./Colorado, doing business as PTI Communications, Inc. (“PTI”).  Oral comments concerning the proposed rules were given at the hearing on behalf of PTI, U S WEST, OCC, MCI, AT&T, the Colorado Telecommunications Association (“CTA”), and the Staff of the Commission.


At the conclusion of the September 5, 1997 hearing, the comment period was extended to September 12, 1997 to allow for supplemental comments.  Supplemental comments were filed by PTI, OCC, U S WEST, and CTA.


By Decision No. R97-1020-I, October 7, 1997, this rule-making proceeding was temporarily placed in suspense pending a decision by the FCC on petitions for reconsideration of its uni-versal service order concerning toll blocking and toll control.�


On December 30, 1997, the FCC released its Fourth Order on Reconsideration in CC Docket No. 96-45, Report and Order in CC-Docket Nos. 96-45, 96-262, 94-1, 91-213, and 95-72 (“Order on Reconsideration”).  Now that the FCC has issued its Order on Reconsideration it is appropriate that this rulemaking proceed forward.


This proceeding was necessitated by action of the FCC in two respects.  First, the FCC has placed new restrictions on Lifeline providers which are a precondition to receiving federal support funds.  Secondly, the FCC has altered the definition of an eligible telecommunications carrier (“ETC”)� such that to be designated as an ETC a carrier must offer Lifeline services meet-ing federal requirements.  The intent of this rulemaking is to implement the FCC rules which make these changes.


Proposed Rule 2.1 contained some changes to the defini-tion of “basic local exchange telecommunications service.”  How-ever, MCI and others noted that the definition in the existing rules is basically taken from the Lifeline statute, § 40-3.4-103(1), C.R.S.  These commenters suggest that the definition remain as close to the statute as possible.  The ALJ agrees and no changes to the definition will be made.


Proposed Rule 2.5 defines toll blocking as:


A service provided by carriers that allows consumers to elect not to allow the completion of outgoing toll calls from their telecommunications channel.


Proposed Rule 2.6 defines toll control as:


A service provided by carriers that allows consumers to specify a certain amount of toll usage that may be incurred on their telecommunications channel per month or per billing cycle.


Proposed Rule 2.7 defines toll limitation as both toll blocking and toll control.


The rule as proposed paralleled the definitions from the FCC.  However, in its Order on Reconsideration the FCC changed the definition of toll limitation so that it denotes either toll blocking or toll control, rather than both.  This change should be reflected in the Colorado Rules, and it is incorporated in the proposed rules attached to this decision.


The definitions of toll blocking and toll control as  proposed referred to usage on a “telecommunications channel.”  The OCC suggested defining telecommunications channel as the FCC has done.  However, since this Decision keeps the essentially statutory definition of basic local exchange telecommunications service, as discussed above, it would be consistent with that definition to use “dial tone line” instead of telecommunications channel.


Rule 3, Implementation Plans, was not specifically  proposed to be changed.  However, the purpose of the rulemaking is to conform the Lifeline Rules to FCC requirements.  In connec-tion with this purpose, Rules 3.1 and 3.2 have been added.  These rules specify the amount of the discount, which is essential to assure that Colorado providers receive the maximum amount of matching Federal funds. 


Proposed Rule 7, prohibition of disconnection, incor-porates the FCC’s requirement that Lifeline service may not be disconnected for non-payment of toll charges.  This Commission has a similar, but not identical, provision applicable to all local exchange carriers prohibiting the disconnection of local service for failure to pay toll charges.  See 4 CCR 723-2-9.3.  However, this Commission’s rules are essentially an outright pro-hibition against the disconnection of jurisdictional local exchange service for non-payment of non-jurisdictional services.  The FCC order, which terms are incorporated into proposed Rule 7, contains a waiver provision which would allow disconnection of Lifeline service for non-payment of toll charges in certain cir-cumstances.


The OCC suggests that the FCC waiver provision is inappropriate as it would allow less protection than currently exists under Commission rules.  However, the existing Commission Rules Governing Telephone Utilities at 4 CCR 723-2 also contain a waiver provision.  Rule 1.3 of the Telephone Rules states:


. . . In special cases for good cause shown, not con-trary to law, the Commission may permit deviation from these rules insofar as it may find compliance to be impossible, impractical, or unnecessary.


One of the standards contained in proposed Rule 7 is that the ETC would incur “substantial and unjustifiable costs”.  The ALJ finds that this standard is essentially the same as the “impractical” standard contained in existing Commission rules, and therefore there is an insignificant difference between the proposed pro-hibition on disconnection and the existing Commission rule.  Therefore proposed Rule 7 is adopted as proposed.


Proposed Rule 8 concerns service deposits.  The pro-posed rule states that an ETC may not collect a service deposit in order to initiate Lifeline service if the qualifying low income consumer voluntarily elects toll blocking.  Since toll blocking applies only to outgoing calls, several carriers expressed concern that the acceptance of collect calls and third number billing calls would still be permitted, thus creating potential collection problems.  While the acceptance of these toll calls is permitted, nothing in the rule applies to the nor-mal collection and deposit procedures of a carrier once service has been initiated.  The rule only precludes a service deposit in order to initiate service, not continue service.  Proposed Rule 8 is adopted as proposed.


Proposed Rule 9 concerns federal reporting require-ments.  The proposed rule requires carriers to state the number of qualifying low income consumers and the amount of State assis-tance.  Some carriers have indicated that they might not have this information available from their own records.  The under-signed is convinced that the resourcefulness of the carriers will allow them to obtain this information from appropriate public sources in a manner which will enable them to comply with the rule.  Therefore the rule is adopted as proposed.


The OCC notes that U S WEST currently charges two sepa-rate deposits, one for local service and one for long distance.  OCC suggests that there be an absolute waiver of a deposit requirement for the local service portion for Lifeline customers regardless of whether or not the customer chooses toll blocking.�  It suggests that the waiver of a deposit for the toll portion of a deposit be tied to toll blocking.  The OCC suggestion goes beyond the scope of this rulemaking which was to conform with the FCC’s orders.  Therefore the proposal by the OCC is not adopted.


Several minor corrections to the Rules suggested by the OCC are adopted, including changing references from the Depart-ment of Social Services to the Department of Human Services.


In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.


order


The Commission Orders That:


The Rules Prescribing the Procedures for Admin-istering the Low Income Telephone Assistance Fund are hereby amended as set forth in Appendix 1 to this Decision, and as amended are hereby adopted.


The adopted rules shall be filed with the Secre-tary of Staff for publication in the next Colorado Register along with the Attorney General’s opinion regarding the legality of the rules.


The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days of the issu-ance of the above-referenced Attorney General’s opinion.


Response time to any exceptions filed to this decision shall be seven days.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����KEN F. KIRKPATRICK�________________________________


Administrative Law Judge
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� As discussed below, much of the comments concern the definitions of toll blocking, toll control, and toll limitation.


� Designation as an ETC is important for carriers for a number of reasons, including receipt of federal money for a variety of programs.


� Some LECs, including U S WEST, do waive local deposit requirements for Lifeline customers by tariff.
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