Decision No. R98-43


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97F-244CP


black hawk central city ace express, inc.,��	complainant,��v.��lyall ryden, d/b/a gambling connection and/or your gambling connection,��	respondent.


recommended decision of�administrative law judge�william j. fritzel�dismissing complaint


Mailed Date:  January 15, 1998


Appearances:��Charles J. Kimball, Esq., Denver, Colorado, for Black Hawk Central City Ace Express, Inc.; and��Paula Ison, Esq., Denver, Colorado, for Lyall Ryden, doing business as Gambling Connection and/or Your Gambling Connection.


statement


On May 30, 1997, Black Hawk Central City Ace Express (“Complainant”), filed a complaint naming Respondent Lyall Ryden, doing business as Gambling Connection and/or Your Gambling Con-nection.


On June 5, 1997, the Commission issued an Order to Satisfy or Answer.


The hearing of the complaint was scheduled for July 15, 1997.  On June 30, 1997, Complainant filed a Motion to Continue the Hearing which was granted in Interim Order No. R97-696-I.  The hearing was rescheduled to August 11, 1997.


On July 31, 1997, Respondent filed a Motion to Continue the Hearing which was granted in Interim Order No. R97-802-I.  The hearing was rescheduled for September 24, 1997.  On this date, the complaint was heard.


Testimony was received from one witness, Lyall Ryden, the Respondent.  Exhibit Nos. 1 through 5 were marked for identi-fication and admitted into evidence.  Statements of Position were filed by the parties on October 8, 1997.  Complainant filed a Reply on October 22, 1997.


Pursuant to § 40-6-109, C.R.S., the record of the pro-ceeding and a written recommended decision are transmitted to the Commission.


findings of fact and conclusions of law


Complainant is a common carrier providing intrastate transportation pursuant to its Certificate of Public Convenience and Necessity PUC No. 47957.


Respondent is engaged in the business of transporting passengers interstate and intrastate in Colorado pursuant to Interstate Commerce Commission (“ICC”) Certificate No. MC-247695.  Respondent holds interstate charter and special operations authority and in sub-1, regular route authority in interstate, intrastate, or foreign commerce between points in Wyoming and Colorado.  


On May 30, 1997, Complainant filed a complaint alleging that Respondent has provided and is currently providing  trans-portation of passengers in intrastate commerce between Black Hawk/Central City, Colorado, and a pick-up and delivery point at or near 50th Avenue and Federal Boulevard in Denver without the proper authority, in violation of Colorado Statutes and rules of this Commission.


ICC Certificate No. MC-247695 (sub-1) authorizes Respondent to provide interstate, intrastate transportation over regular routes, transporting passengers between various cities in Wyoming and Colorado.  As pertinent here, the ICC certificate authorizes transportation from Cheyenne, Wyoming to Denver and on to Black Hawk and Central City, Colorado, and return. (Exhibit No. 1 and Exhibit No. 5)  The certificate authorizes transporta-tion to all intermediate points stated in paragraphs 1 through 13 of the certificate.  Respondent is also authorized to tack the authority with existing regular route operations.  The certifi-cate specifically provides that “the carrier is authorized to provide intrastate transportation service on a route under this certificate only if the carrier provides regularly scheduled interstate transportation service on the route.”


Mr. Ryden testified that he provides a daily scheduled service starting in Cheyenne Wyoming, proceeding on Interstate 25 to Fort Collins, Colorado, continuing to Loveland, Colorado and then to Denver.  Respondent stops at a McDonalds Restaurant on Federal Boulevard near the junction of Federal Boulevard and Interstate 70 in Denver to pick up additional passengers.  Respondent then proceeds to Black Hawk and then to Central City, Colorado, returning to Cheyenne, Wyoming, stopping at the above listed Colorado cities.  Mr. Ryden testified that all of the trips start in Cheyenne at the Total Gas Station at College Drive and Interstate 25.  All of Respondent’s drivers live in Cheyenne.  Respondent advertises in Cheyenne. Respondent does not advertise in Denver.  Mr. Ryden also testified that 25 percent of the pas-sengers originate in Cheyenne.  Exhibit No. 2 is Respondent’s traffic study which confirms that on average, 25 percent of the passengers on the route to Black Hawk/Central City originate in Wyoming.  


Complainant contends that Respondent is providing unlawful Colorado intrastate transportation to Black Hawk/Central City since Respondent does not hold authority from this Commis-sion to provide transportation in Colorado.  Complainant also contends that Respondent’s ICC authority does not permit the transportation being provided by Respondent.  Complainant re-quests that the Commission enter an order requiring Respondent to cease and desist the alleged unlawful operations.  Respondent argues in response that intrastate Colorado transportation is lawfully being provided pursuant to Respondent’s ICC authority.  Respondent also argues that the complaint should be dismissed since the Department of Transportation (“DOT”) has exclusive jurisdiction over interpretation of Respondent’s ICC Certificate.


The evidence of record establishes, and it is found and concluded that Complainant has failed to sustain its burden of proof by substantial evidence that Respondent is unlawfully pro-viding Colorado intrastate transportation.  The record estab-lishes that pursuant to ICC authority, Respondent is providing Colorado intrastate transportation to Black Hawk/Central City as part of the interstate operation.  The record establishes that on average, 25 percent of the passengers on trips to Black Hawk/Central City originate in Wyoming.  Respondent’s ICC author-ity allows intrastate transportation as part of the interstate operation.  The record lacks any evidence to establish that Respondent is providing only Colorado intrastate transportation.  Complainant argues in part that Respondent is in violation of its ICC authority by not complying with the ICC grant of authority.  This Commission lacks jurisdiction to interpret the ICC authority since the DOT has the primary jurisdiction to determine whether Respondent is lawfully conducting operations within the scope of its ICC certificate.  Funbus Systems, Inc. v. CPUC, 801 F.2d 1120, (9th Cir. 1986).  


Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.


order


The Commission Orders That:


The complaint of Black Hawk Central Ace Express, Inc., v. Lyall Ryden, doing business as Gambling Connection and/or Your Gambling Connection, Docket No. 97F-244CP is dis-missed.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����WILLIAM J. FRITZEL�________________________________


Administrative Law Judge
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