Decision No. R98-25


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97S-366G


re:  the investigation and suspension of tariff sheets filed by public service company of colorado with advice letter no. 525-gas.


recommended decision of�administrative law judge�william j. fritzel�permanently suspending tariff�sheets filed with advice�letter no. 525-gas


Mailed Date:  January 13, 1998


Appearances:��James D. Albright, Esq., Denver, Colorado, for Public Service Company of Colorado;��Eugene C. Cavaliere, Senior Assistant Attorney General, Denver, Colorado, for the Staff of the Colorado Public Utilities Commission; and��Ann E. Hopfenbeck, Assistant Attorney General, Denver, Colorado, for the Colorado Office of Consumer Counsel.


statement of the case


On August 7, 1997, Public Service Company of Colorado (“Public Service”) filed Advice Letter No. 525-Gas and tariff sheets:  Eleventh Revised 11; Tenth Revised 11A; Tenth Re-vised 11B; Third Revised 43; and Third Revised 44.


Public Service stated in its advice letter that the purpose of the filing was to correct the existing general rate schedule adjustment riders in order that the rates for gas sales and transportation services would be in compliance with the Com-mission’s orders in the last general rate case of Public Service in Docket No. 96S-290G.  Public Service requested that the pro-posed tariffs become effective on 30 days’ statutory notice, on September 7, 1997.


On August 29, 1997, the Commission in Decision No. C97-881 suspended the effective date of the tariffs for 120 days until January 5, 1998.  The Commission by separate order further suspended the effective date of the tariffs for an additional 90 days until April 5, 1998.  A hearing was scheduled for Octo-ber 6, 1997.


Notices of Intervention were filed by the Trial Staff of the Colorado Public Utilities Commission (“Staff”) and the Colorado Office of Consumer Counsel (“OCC”).


On September 15, 1997, Colorado Interstate Gas Company filed a Petition to Intervene.  The petition was granted in Interim Order No. R97-1023-I.


The hearing was held as scheduled.  Testimony was received from witnesses and Exhibit Nos. 1 through 9 were marked for identification and admitted into evidence.  On October 24, 1997, Public Service filled a Motion for Admission of Late-Filed Exhibit which is a document entitled “Application for Writ of Certiorari or Review” filed with the Denver District Court on June 9, 1997.  The motion was granted in Interim Decision No. R97-1190-I.  The document was marked as Hearing Exhibit No. 10.  Exhibit No. 10 is admitted into evidence as a late-filed exhibit.  Statements of Position were filed on October 29, 1997 by Public Service, Staff, and OCC.  On November 7, 1997, Public Service filed a Reply.


Pursuant to § 40-6-109, C.R.S., the record of the pro-ceeding along with a written recommended decision are transmitted to the Commission.


findings of fact and conclusions of law


Public Service is a public utility under the jurisdic-tion of this Commission.


On August 7, 1997, Public Service filed Advice Letter No. 525-Gas and accompanying tariff sheets proposing to raise the net operating earnings of Public Service by $1,580,304, based on the 12 months ending December 31, 1995.  Public Service believes that the tariffs are necessary in order to comply with the Com-mission’s orders in Docket No. 96S-290G concerning the appro-priate method for computing the weather normalization adjustment.  Public Service stated in its advice letter that it believes that the general rate schedule adjustment (“GRSA”) riders approved by the Commission in Docket No. 96S-290G are not consistent with the Commission’s orders concerning the weather normalization issue.  Public Service therefore wishes to correct the GRSA riders to comport with the Commission’s rulings.


The Commission issued its decision in Docket No. 96S-290G, Decision No. C97-118 (January 31, 1997, Exhibit No. 4), which authorized Public Service to implement a GRSA rider for gas sales service of 2.8365 percent and a GRSA rider for gas trans-portation service of 6.8957 percent, which reflected adjustments to base period revenues to account for variations from normal weather conditions, (weather normalization adjustment).


Public Service filed applications for rehearing, reargument, and reconsideration.  On May 9, 1997, in Decision No. C97-478 (Exhibit No. 3), the Commission authorized a GRSA rider for gas sales service of 3.07 and a GRSA rider for gas transportation service of 7.47 percent.


On May 13, 1997, Public Service filed tariffs as ordered by the Commission in Decision No. C97-478, which became effective on May 15, 1997 establishing a GRSA rider of 3.07 per-cent for gas sales customers and a 7.47 percent GRSA rider for gas transportation service.  These are the current riders in effect.


Public Service witness Deborah A. Blair testified (Exhibit No. 1) that after the expiration date for filing an application for rehearing, reargument, or reconsideration of Decision No. C97-478, Public Service discovered what it believed to be an error in the Commission’s calculation of the weather normalization adjustment.  Public Service believed that the GRSA riders approved by the Commission were inconsistent with Decision No. C97-478.


On June 9, 1997, Public Service filed an Application for Writ of Certiorari or Review in the Denver District Court, Civil Action No. 97CV-3653 (Exhibit No. 10) in which it sought judicial review of the Commission Decision Nos. C97-118 and C97-478.  The issue of the proper calculation of the weather nor-malization adjustment, among others, was brought before the court on appeal.  On page 4 of the Application for Writ of Certiorari or Review, (Exhibit No. 10), Public Service requested the Denver District Court to “. . . overturn the Commission’s conclusions in Decision Nos. C97-118 and C97-478 regarding:  . . .c.  The Com-mission’s computation of the rate rider effect of the Commis-sion’s determination with regard to the proper base revenue adjustment to compensate for the effects of deviations from nor-mal weather conditions.”


On June 20, 1997, Public Service filed an application for approval of proposed revisions to general rate schedule adjustment riders on less than statutory notice.  The Commission in Decision No. C97-653 (June 30, 1997) denied the application.  The Commission stated that Public Service failed to show good cause for the approval of the less than statutory notice applica-tion.  The Commission also noted at page 5, paragraph 10 of its decision that:


The application for a writ[�] raises the issue which is the subject of the instant application.  Thus, the Com-mission finds that, to the extent the “correction” sought by Public Service in this matter turns on an asserted ambiguity in Decision No. C97-478, the Commis-sion should refrain from further ruling on this issue while the appellate review is pending.


In the instant Docket No. 97S-366G, Public Service filed the proposed tariffs for the rate change in the GRSA riders for the sole purpose of correcting the riders approved by the Commission in Decision No. C97-478.  Public Service proposes to increase the GRSA riders for gas sales customers from 3.07 cur-rently in effect to 3.33 percent, and to increase the GRSA rider for gas transportation from the current 7.47 percent to 8.10 per-cent, resulting in a net operating earnings increase of $1,580,304.


Staff and OCC argue that the proposed tariffs should be permanently suspended.  They assert that the Commission does not have jurisdiction to approve the proposed tariffs which pur-portedly would “correct” the GRSA riders approved by the Commis-sion in Decision Nos. C97-118 and C97-478. OCC and Staff assert that the Commission may not modify in any way the Decisions, since the question of whether the current rates approved by the Commission accurately reflect the decision of the Commission is currently under appeal in the Denver District Court.  Staff and the OCC also argue that Public Service has failed to sustain its burden of establishing that the proposed tariffs filed with Advice Letter No. 525-Gas are just and reasonable.


It is found and concluded that the tariffs filed with Advice Letter No. 525-Gas by Public Service should be permanently suspended.  The Commission lacks jurisdiction to consider whether the currently effective GRSA riders approved by the Commission in Decision Nos. C97-118 and C97-478 correctly reflect the Commis-sion’s findings with respect to the calculation of the weather normalization adjustment, since this issue is currently on appeal in the Denver District Court.  An administrative agency looses jurisdiction to consider a question currently on appeal in the court.  Colorado Anti-Discrimination Commission v. Continental Airlines, Inc., 143 Colo. 590, 355 P.2d 83 (1960); O’Bryant v. Public Utilities Commission, 778 P.2d 648 (Colo. 1989).  Any “correction” of the GRSA riders currently effective for gas sales and gas transportation customers would necessarily involve a mod-ification to the Commission orders currently under judicial review, which is prohibited as a matter of law.  It is also found and concluded that Public Service failed to sustain its burden to establish that the proposed tariffs are just and reasonable.  The record lacks any evidence to establish that Public Service requires increased revenues of $1,580,304 in order to permit Pub-lic Service to earn a just and reasonable return on its invest-ment.


Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.


order


The Commission Orders That:


The tariff sheets filed with Advice Letter No. 525-Gas by Public Service Company of Colorado on August 7, 1997 are permanently suspended.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����WILLIAM J. FRITZEL�________________________________


Administrative Law Judge
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