Decision No. C98-1335

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-377W

IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES REGULATING THE SERVICE OF WATER UTILITIES, 4 CODE OF COLORADO REGULATIONS 723-5.
DECISION GRANTING EXCEPTIONS, IN PART,
AND ADOPTING RULES

Mailed Date:     January 5, 1999

Adopted Date:  December 23, 1998

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adopting amendments to the rules regulating the service of water utilities, 4 Code of Colorado Regulations ("CCR") 723-5 ("Water Rules").

2. This proceeding was initiated by issuing a Notice of Proposed Rulemaking on August 28, 1998.  See Decision No. C98-848.  The notice explained that the intent of the proposed amendments is to update the existing Water Rules so that they are consistent with prior Commission actions.  The notice further explained that it was not the intent of the rulemaking proceeding to adopt new substantive provisions.

3. In accordance with our Notice of Proposed Rulemaking, a hearing on the proposed rules was held by the Commission on October 9, 1998.  Oral comments were received from Jerry Wells of Pueblo, Colorado. Following the hearing, an administrative law judge (“ALJ”) for the Commission recommended the adoption of the Water Rules.  See Decision No. R98-1149.

4. Exceptions to Decision No. R98-1149 were timely filed by Durango West Metropolitan District No. 1 (“DW1”).  The exceptions of DW1 suggest that recommended Rule 4 CCR 723-5-18, which concerns the purity of water supply, is drafted too narrowly and should be rewritten.  DW1 further suggests that recommended Rule 4 CCR 723-5-28.1, which incorporates certain rules of the Colorado Department of Public Health and Environment, should be deleted as unnecessary.

5. Now being duly advised in the premises, the Commission will grant the exceptions, in part, and will adopt the rules appended to this Decision as Attachment A.

B. Discussion

6. The Commission first finds that some of the changes proposed by DW1 to Rule 4 CCR 723-5-18 should be adopted.  Specifically, the Commission agrees that the rule as set forth in the attachment to Decision No. R98-1149 is drafted too narrowly and, also, should be drafted in mandatory language; however, the Commission declines to adopt the specific language regarding the scope of the referenced regulations of the Water Quality Control Division of the Colorado Department of Public Health and Environment.  By referencing, without specificity, the regulations of the Water Quality Control Division of the Colorado Department of Public Health and Environment, the rule will likely not be out of synch with the regulations it references in the event those regulations are updated in the future.  Thus, the Commission will only partially grant the exceptions of DW1.

7. Second, the Commission has reviewed § 24-4-103(12.5), C.R.S., regarding the requirement to incorporate certain materials by reference when promulgating rules.  Pursuant to the statute, the regulations of other agencies of the State of Colorado need not be formally incorporated by reference.  For this reason the Commission will delete all of Rule 4 CCR 723-5-28 and not just the portion suggested by DW1.

II. ORDER

A. The Commission Orders That:

8. The exceptions filed by Durango West Metropolitan District No. 1 are granted, in part.

9. The rules set forth in Attachment A are adopted.

10. This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision shall become final upon a Commission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.

11. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.

12. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

13. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 23, 1998.
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____________________

Bruce N. Smith

Director
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