Decision No. C98-1308

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97F-241G

public service company of colorado,


complainant,

v.

trigen-nations energy company, l.l.l.p.,


respondent.

Order Partially Granting Applications
For Rehearing, Reargument, Or Reconsideration

Mailed Date:   December 24, 1998

Adopted Date:  December 23, 1998

I. BY THE COMMISSION

Statement
1. This matter comes before the Commission for consideration of the Applications for Rehearing, Reargument, or Reconsideration (“RRR”) filed by Trigen-Nations Energy Company, L.L.L.P. (“Trigen”), and jointly by K N Field Services, Inc. and K N Marketing, Inc. (“KN”).  The applications for RRR were filed on November 25, 1998 and request reconsideration of Decision No. C98-1084.  In that decision, we affirmed our ruling that Trigen’s ownership and operation of a certain gas pipeline constituted public utility service subject to the jurisdiction of the Commission.  Trigen and KN, in their applications, dispute various findings and conclusions set forth in our decision.  Now being duly advised in the premises, we will grant the applications, in part only.

2. We affirm our conclusion in this proceeding, for the reasons set forth in Decision Nos. C98-1084 and C98-687, that Trigen’s operation and ownership of the subject pipeline constituted public utility service.  However, in Decision No. C98-1084, we held, in part, that Trigen became a public utility because it was an entity “declared by law to be affected with a public interest.”
  See § 40-3-104(1)(a), C.R.S.  Both Trigen and KN dispute this finding.  In part, these parties argue that only the Legislature can declare an entity to be affected with a public interest pursuant to § 40-3-104(1)(a).

3. We note that the finding that Trigen was an entity declared by law to be affected with the public interest, as grounds for concluding that it became a public utility, was an alternative basis for our ultimate decision in this case.  The first and primary basis for our rulings in this proceeding 

was that Trigen, through its actions, became a pipeline corporation operating for the purpose of supplying the public.  As such, it is unnecessary to determine here whether the Commission is empowered to declare an entity as being “affected with the public interest.”

4. For this reason, we will modify Decision No. C98‑1084.  Specifically we will strike the following language on page 18, ¶ d of the decision:

Moreover, on reconsideration we conclude that Trigen, through its ownership and operation of its pipeline, became an entity ‘declared by law to be affected with the public interest.’  Section 40-1-103(1)(a), C.R.S., specifically lists pipeline corporations as one type of those types of businesses which may be declared to be a public utility.

5. We will also strike the first full sentence on page 21 of the decision:  “For reasons such as these, we conclude that Trigen, through its operation of the pipeline, became an entity declared by law to be affected with the public interest.”

6. The effect of these modifications is to vacate our prior finding that Trigen, through its actions, became a public utility as an entity declared by law to be affected with a public interest.  In its application for RRR, Trigen further requests that we vacate the entirety of the discussion on pages 18-21 of Decision No. C98-1084 (to the extent it relates to Trigen’s status as an entity declared by law to affected with the public interest).  Except as stated above, we deny this request.  The remainder of the discussion on pages 18-21 is still relevant and supportive of our finding that Trigen became a public utility as a pipeline corporation operating for purpose of supplying the public.

II. ORDER

A. The Commission Orders That:

7. The applications for rehearing, reargument, or reconsideration filed by Trigen-Nations Energy Company, L.L.L.P., and K N Field Services, Inc. and K N Marketing, Inc. are granted consistent with the above discussion only, and are otherwise denied.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 23, 1998.
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____________________

Bruce N. Smith

Director



III. COMMISSIONER R. BRENT ALDERFER Specially CONCURRING:

Consistent with my dissent from the majority opinion finding that Trigen-Nations became a public utility, I concur in the instant order modifying Decision No. C98-1084.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




R. BRENT ALDERFER
________________________________

Commissioner
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�  This finding was our second rationale for concluding that Trigen became a public utility through its actions.  The first rationale for our conclusion, that Trigen was a pipeline operating for the purpose of supplying the public, is unaffected by the instant order granting the requests for reconsideration.
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