Decision No. C98-1305
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-602CP-ETA

THE APPLICATION OF Brian Schmalian & George L. Hilton, DOING BUSINESS AS Black & White Transportation, FOR emergency TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER DENYING
emergency TEMPORARY AUTHORITY

Mailed Date:  December 23, 1998
Adopted Date:  December 23, 1998
I. BY THE COMMISSION:
A. Statement, Findings, and Conclusion:

1. On December 17, 1998, Brian Schmalian & George L. Hilton, doing business as Black & White Transportation, filed an application (DOCKET NO. 98A-602CP-ETA) for emergency temporary authority to conduct operations as a common carrier by motor vehicle for-hire for (A) the transportation of passengers and their baggage, in scheduled, call-and-demand limousine and charter service, between all points in the area comprised of the Counties of El Paso and Douglas, State of Colorado, on the one hand, and, on the other hand: (I) Denver International Airport, and (II) Colorado Springs Municipal Airport;  (B) Transportation of passengers and their baggage, in call-and-demand limousine and charter service, between all points in the area comprised of the Counties of El Paso and Douglas, State of Colorado, on the one hand, and, on the other hand, all ski areas in the Counties of Summit, Eagle, and Pitkin, State of Colorado.
2. By § 40-6-120, C.R.S., the application for emergency temporary authority is under consideration for a Commission order.

3. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need.  Section 40-6-120(4) further states: "If the Commission is of the opinion that an emergency exists, it may issue emergency temporary authority or approval at once by making specific reference in its order to the circumstances constituting the emergency, in which case no notice need be given, but any such emergency authority or approval shall expire no later than thirty days after it was issued."

4. The burden of proof created by this statute is indeed heavy.  The Applicant must meet a two-fold test in order to satisfy the criteria demanded by the law.  First, that there is an emergency need for the transportation services; and second, that there is no existing carrier capable of meeting the need.  If the Applicant fails to meet either test, the application cannot be granted. 

5. The single supporting letter filed on behalf of this application fails to prove that there is an emergency need for the transportation services requested and that there is no other carrier service available capable of providing the service.

6. This application for emergency temporary authority is not in the public interest and should be denied.

7. The denial of this application makes no presumptions as to the final disposition of either the temporary or permanent applications.  The status of those applications will be determined, after the required notice period has expired, weighing the evidence presented against the proper statutory criteria.

II. ORDER
A. The Commission Orders That:

8. This application for emergency temporary authority filed by Brian Schmalian & George L. Hilton, doing business as Black & White Transportation is denied.

9. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this decision.

10. This Order is effective on its Mailed Date. 

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING December 23, 1998.
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