Decision No. C98-1294

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-259

in the matter of proposed rules regarding the confidentiality
of information submitted to the colorado public utilities commission.

Decision Denying Application
For Rehearing, Reargument, Or Reconsideration, And Adopting Rules

Mailed Date:  December 22, 1998

Adopted Date:  December 9, 1998

BY THE COMMISSION

Statement
1.
This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) to Decision No. C98-1085 filed by U S WEST Communications, Inc. (“USWC”), on November 25, 1998.  In Decision No. C98-1085, we adopted, subject to applications for RRR, rules regarding confidential information submitted to the Commission within and outside of formal dockets.  USWC requests reconsideration of two of the rules approved in Decision No. C98-1085.

2.
Initially, USWC objects to Rule 4.4.  That rule provides that the Colorado Office of Consumer Counsel (“OCC”) may have access to Commission records outside of formal proceedings.
  The application for RRR suggests that Rule 4.4 should not be adopted for a number of reasons.  First, USWC contends that a rule which provides for disclosure of confidential information within the possession of the Commission to the OCC outside of formal proceedings is not authorized by § 40-6.5-106(1)(d), C.R.S.
  In support of its argument, the application for RRR includes an affidavit from a USWC employee who participated in proceedings before the Legislature when § 40-6.5-106(1)(d), C.R.S., was adopted.  That affidavit asserts that the legislative intent underlying the statute was not to accord the OCC access to confidential information.  As such, the affidavit and the application for RRR suggest that we cannot adopt a rule which gives the OCC such access.

3.
We disagree with USWC’s arguments for the reasons stated in Decision No. C98-1085 (pages 29-30).  A rule which gives the OCC access even to confidential information within the possession of the Commission is consistent with the OCC’s statu

tory charge, and, therefore, the statute itself.
  Furthermore, the affidavit attached to the application for RRR cannot be considered as acceptable evidence of the Legislative intent underlying § 40-6.5-106(1)(d), C.R.S.

4.
USWC’s other objections to Rule 4.4 generally assert that the release of confidential information to the OCC increases the risk of public disclosure of its proprietary information, and, therefore, poses a serious risk to USWC’s competitive position and the public safety (e.g., risk of public disclosure of the specific locations of underground cables which provide 911 service).  We reject these arguments.

5.
Notably, Rule 4.4 includes a number of safeguards with respect to OCC requests to Commission files including: notice to the provider of confidential information of an OCC request for confidential information; opportunity for the provider of information to object to the request, to the Commission and the courts, prior to release of confidential information to the OCC; and the requirement that all members of the OCC protect confidential information, including the requirement that the OCC shall not disclose such information absent a ruling by the 

Director of the Commission, the Commission itself, or a court of appropriate jurisdiction.  Nothing in the present record indicates that these safeguards are inadequate.

6.
USWC’s assertion that the OCC is a competitor to USWC and other utilities because it takes adverse positions to regulated utilities before the Commission is also implausible.  Obviously, the OCC is a State agency charged with representing utility end-users before the Commission.  To the extent the OCC’s advocacy is inconsistent with the positions of USWC and other utilities before the Commission, it is carrying out its statutory duties.  Rule 4.4 will likely promote the OCC’s ability to carry out those duties.

7.
We emphasize that the OCC has been afforded comprehensive access to USWC’s confidential information--and will almost certainly continue to be afforded such access--pursuant to its participation as a party in formal proceedings before the Commission.  USWC has never, in our recollection, objected to providing confidential information to the OCC as part of formal dockets.  Moreover, USWC does not indicate that it would lodge such objections in future formal dockets.  In light of these facts, USWC’s current assertions, that OCC access to proprietary documents outside of formal dockets poses serious risks to its competitive position and the public safety, are not credible.

8.
Next USWC objects to Rule 5.  That rule lists various documents that will be presumed to be open to public inspection.  We fully addressed USWC’s arguments in prior orders in this case.  See Decision Nos. C98-541 (pages 18-20) and C98-1085 (pages 20-21).  For the reasons stated there, we will deny this request for reconsideration.

ORDER

The Commission Orders That:

1.
The Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc., on November 25, 1998 is denied.

2.
The rules appended to Decision No. C98-1085 as Attachment A are hereby adopted.

3.
The adopted rules shall be filed with the Secretary of State for publication in the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4.
The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

5.
This Order is effective upon its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING
December 9, 1998.
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COMMISSIONER R. BRENT ALDERFER SPECIALLY CONCURRING

I concur with the majority opinion subject to my separate opinions in Decision Nos. C98-541 and C98-1085.

THE PUBLIC UTILITIES COMMISSION
    OF THE STATE OF COLORADO



R. BRENT ALDERFER
________________________________
Commissioner

� In formal dockets, the OCC, as a party to the proceeding, will have access to Commission records, including confidential information, under the discovery rules.


� Section 40-6.5-106(1)(d), C.R.S., provides that, “The consumer counsel may have access to the files of the commission when conducting research.”


� We note that in § 40-3-104.3(1)(b), C.R.S., the Legislature directed that confidential information (i.e., private contracts involving gas and electric utilities) be provided to the OCC.  This would indicate that the Legislature has distinguished between the general public’s right to Commission information and the OCC’s right.





3

_950964443.unknown

