Decision No. C98-1287

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of u s west COMMUNICATIONS, inc. for specific forms of price regulation.

Order Partially Granting Motion For Clarification Or, In The Alternative, For Reconsideration Of The Commission’s Order Compelling Discovery Responses

Mailed Date:   December 18, 1998

Adopted Date:  December 11, 1998

I. BY THE COMMISSION

Statement
1. This matter comes before the Commission for consideration of the Motion For Clarification Or, In The Alternative, For Reconsideration Of The Commission’s Order Compelling Discovery Responses filed by Commission Staff on December 10, 1998.  MCI WorldCom, Inc., MCI Telecommunications Corporation and MCImetro Access Transmission, Services, Inc. (“MCI”); and the Colorado Office of Consumer Counsel (“OCC”) have filed responses to Staff’s motion.
  Now being duly advised in the matter, we will partially grant the motion consistent with the discussion below.

2. Staff, in its motion, requests reconsideration or, alternatively, clarification of our recent decision granting MCI’s Motion to Compel (filed with the Commission on December 7, 1998).
  Generally, the Motion to Compel suggested that Staff’s responses to certain discovery requests by MCI were incomplete.  Additionally, MCI disputed Staff’s claim that certain documents were exempt from discovery under C.R.E. Rule 408 (statements made in compromise negotiations are not admissible into evidence).  In our prior ruling, we directed Staff to supplement its response to the discovery requests or indicate that its prior responses were complete.  We also ruled that Rule 408 is not applicable to MCI’s requests.  Staff now requests reconsideration or clarification of those rulings.

3. As grounds for its motion, Staff first contends that its prior discovery responses were adequate.  According to Staff, MCI’s requests (e.g., Data Request Nos. 1(e), 2, 3, and 6) are inappropriately burdensome inasmuch as MCI is essentially requesting that Staff conduct research of the existing record for MCI.  Staff suggests that MCI is required to perform its own research under the applicable rules.  We disagree with Staff’s objections.

4. In our view, the disputed questions are intended to discover Staff’s positions in this proceeding and the evidence supporting those positions, including record information upon which Staff may rely at hearing.  Only Staff can identify those parts of the existing record which, in Staff’s view, support its positions in this case.  We do not interpret the disputed questions as an improper attempt to compel Staff to perform research for MCI.  Therefore, we affirm our prior directive (in Decision No. C98-1251) that Staff supplement its responses for each question where its response appears incomplete (e.g., Data Request Nos. 1(e), 2, 3, and 6).  Staff is directed to make a good faith attempt to respond (e.g., by identifying those portions of the existing record upon which it may rely at hearing) on or before December 15, 1998.
  If Staff learns of new information after that date, it is under a continuing obligation to supplement its responses.

5. As its second grounds for reconsideration, Staff argues that Rule 408 exempts from discovery documents prepared for the sole purpose of settlement negotiations.  Staff does point out that it has offered to prepare, by December 15, 1998, a “privilege log” listing the disputed documents for MCI.  Based upon that representation, we will modify Decision No. C98-1251 to vacate the requirement that Staff immediately produce all withheld information based upon Rule 408.  If MCI and Staff still dispute the discoverability of specific documents after production of the privilege log, we will enter further orders on this matter based upon any new pleadings submitted to the Commission.  This process will enable the Commission to consider whether specific documents are properly discoverable (i.e. whether particular documents are admissible into evidence or likely to lead to the discovery of admissible evidence).

6. The third grounds for Staff’s motion for reconsideration or clarification is that some of MCI’s Data Requests relate to matters beyond the scope of this proceeding.  Essentially, Staff points out that MCI is requesting information regarding U S WEST’s earnings for periods of time other than that considered in the pending settlement.  We agree with Staff’s argument here.  Staff’s discovery responses (as related to U S WEST’s earnings) shall be limited to the period of time considered by Staff in the settlement.

II. ORDER

A. The Commission Orders That:

7. The Motion for Clarification Or, In The Alternative, For Reconsideration Of The Commission’s Order Compelling Discovery Responses filed by Commission Staff on December 10, 1998 is granted, in part, and denied, in part, consistent with the above discussion.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING
December 11, 1998.
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COMMISSIONER VINCENT MAJKOWSKI Concurring, In Part, and  DISSENTING, in part:


I agree with the majority in all respects except one:  Consistent with my dissent in Decision No. C98-1251, I still believe that Staff’s responses were complete and need not be supplemented as ordered by the majority.
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Commissioner
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�  Staff requested that response time to its motion be waived.  However, since MCI submitted a response to the motion, this request is moot.


�  Decision No. C98-1251 (Mailed Date of December 10, 1998) is our ruling on the Motion to Compel.  Staff’s motion for reconsideration or clarification was filed based upon the oral ruling only.


�  Although this written order is being issued after December 15, 1998, Staff representatives were present at the oral discussion of this matter.  It is our understanding that Staff is aware of the required deadlines set forth in this order, based upon the oral ruling.


�  Staff also suggested that its positions may not be fully known until January 8, 1998 when it files its direct testimony.  Staff requests clarification as to whether it will be permitted to rely on information not discovered until that date in its prefiled testimony.  We simply note that if this circumstance comes to pass, we will consider any dispute at that time.  Of course, Staff’s diligent efforts to respond to discovery requests in as timely a manner as possible will likely influence any future rulings we are required to make.


�  We point out that Staff’s general assertion that Rule 408 prevents discovery of any document prepared for purposes of settlement is likely to be overbroad.  As we stated in Decision No. C98-1251, Rule 408 is a rule of evidence, not of discovery.  See Morse/Diesel, Inc. v. Trinity Industries, Inc., 142 F.R.D. 80 (S.D.N.Y. 1992) (Rule 408 does not create a privilege against discovery).  Moreover, we note that Staff, U S WEST Communications, Inc., and the OCC have filed their settlement agreement in the public record, and, in fact, have requested that the Commission approve that settlement in resolution of all issues in this case.  Since the settling parties themselves have put their settlement at issue in these proceedings, we will carefully review an assertion that documents prepared for purposes of discussing the settlement are exempt from discovery.


�  Staff represents that the relevant period of time is the year ending April 30, 1998.
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