Decision No. C98-1274

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-426T

in the matter of proposed amendments to the rules prescribing  intralata equal access, 4 ccr 723-2-27.
commission decision adopting rules

Mailed Date:   December 18, 1998

Adopted Date:  December 16, 1998

I. BY THE COMMISSION

A. Statement

1. On November 4, 1998, the Commission held a hearing to take comment on certain proposed amendments to the rules for IntraLATA Equal Access (“IEA”), found at 4 CCR 723-2-27.  The intent of the proposed amendments is to establish a rate element to recover only those Commission-approved costs associated with IEA.  Written comments were filed by  U S WEST Communications, Inc. (“U S WEST”), AT&T Communications of the Mountain States, Inc. (“AT&T”) and MCI WorldCom, Inc. (“MCI”), the Colorado Telecommunications Association (“CTA”), the Colorado Office of Consumer Counsel (“OCC”), and Sprint Communications Company L.P. (“Sprint”).

2. In the parties' written pleadings and their oral testimony at the hearing, certain issues and concerns were raised regarding the proposed amendments.  First, U S WEST notes that Part 69
 of 47 Code of Federal Regulations (“CFR”) is no longer in existence.  Proposed Rule 5.1 references Part 69.  MCI testified that it prefers to have the reference remain even though the CFR provisions have expired.  The Commission finds that it can incorporate the necessary language into Rule 5 to negate the need to reference Part 69 of 47 CFR.

3. Both AT&T and MCI request that Rule 5.3 include a reference to Feature Group C access.
  MCI stated at the hearing that it wanted to ensure that all access minutes were included.  The Commission agrees with AT&T and MCI and will modify the proposed rules to include a reference to access minutes from both Feature Groups C and D.

4. CTA proposes that the first sentence in the existing rule in proposed Rule 5.1 be retained in its entirety without elimination of the last clause.  This clause would exempt small Local Exchange Companies (“LECs”) from having to track IEA costs, if they did not intend to seek cost recovery.  The Commission finds that this request is reasonable.  As a result, we will retain the last part of the first sentence in proposed Rule 5.1.

5. Next, CTA argues that the Commission should allow for a mechanism in the rules for the recovery of interLATA equal access costs if they are implemented at the same time as intraLATA equal access.  The Commission will deny this request.  InterLATA cost recovery is regulated by the FCC and, thus, is beyond the jurisdiction of this Commission.

6. CTA proposes that the Commission allow the LECs to charge a $5 PIC change charge for each of the interLATA and intraLATA changes.  MCI argues that the charge, if there were to be a charge, should be much less than $5, because the $5 was based on issues pertinent in 1983 and costs are much less now.  The Commission will deny the CTA proposal.  We believe that any charges a company proposes should be evaluated on a case-by-case basis.

7. U S WEST interprets the two options in proposed Rule 5.1 to include rates based on specific cost studies or adoption of the existing Incumbent LEC rate.  As a result, companies will pick and choose which rate benefits them the most.  MCI argued that its interpretation of this option was that a LEC could either perform its own cost studies or adopt the ILEC rate until the costs have been developed. We believe the effort and money to perform cost studies for small LECs exceed the benefits.  Therefore, the Commission will retain the two options under proposed Rule 5.1.

8. Next, U S WEST states that it supports the three year maximum time frame for cost recovery.  AT&T and MCI believe that Rule 5.3 should be modified to allow for case-by-case exceptions.  The Commission believes the rules are flexible enough to allow for waivers to be filed and, thus, Rule 5.3 does not need to be modified.

9. U S WEST proposes that specific language be inserted into Rule 5.3 to allow it to bulk bill the presubscribed carrier charges that have been waived upon implementation of IEA to each participating carrier, based on the total number of lines converted during that waiver period.  The Commission does not typically predetermine such costs structures in a rule unless there is a compelling reason to do so.  The Commission does not find that this issue elevates itself to this level.  Thus, the Commission will not modify the rule as proposed.

10. U S WEST also proposes that Rule 5.3 be expanded to allow recovery of  IEA costs using a rate element determined by, and billed over, both originating and terminating minutes.  According to U S WEST, this will result in a smaller per minute cost and would spread the costs to customers benefiting from equal access.  While mathematically correct, the Commission disagrees with the U S WEST position on who would benefit if terminating minutes were included.  Thus, the Commission will deny the proposed change to Rule 5.3.

11. Finally, there were other text changes offered by the parties.  The Commission finds that most of them are simply editorial comments.

II. ORDER

A. The Commission Orders That:

12. The proposed amendments to the rules for IntraLATA Equal Access (“IEA”), found at 4 CCR 723-2-27, as attached to this decision are adopted by the Commission.

13. This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

14. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

15. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

16. The twenty-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

17. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 16, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



R. BRENT ALDERFER
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT BUT CONCURRING.
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____________________

Bruce N. Smith

Director
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� Part 69 establishes the rate element which would allow carriers to recover intraLATA equal access costs through access charges.


� Feature Group C was an old pre-equal access arrangement wherein all traffic from a Feature Group C switch was routed to AT&T and there was no capability for equal access in that switch.
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