Decision No. C98-1272

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-592T

in the matter of the investigation of the provision in colorado of local exchange telecommunications services by U.s. telco, inc., respondent, and ameritel corporation and sterling international funding, inc., doing business as reconex, as co-respondents.

order to show cause and notice of hearing

Mailed Date:  December 18, 1998

Adopted Date:  December 16, 1998

I. by the commission

A.
Statement

1. U.S. Telco, Inc. (hereinafter “USTelco”), is a provider of local exchange telecommunications services and a public utility operating in the State of Colorado.

2. On August 12, 1997, by Decision No. R97-804, in Docket No. 97A-155T, USTelco was granted a certificate of public convenience and necessity to provide local exchange service in the State of Colorado.  On December 16, 1997, USTelco’s initial tariff became effective by operation of law.

3. On December 23, 1997, the Office of Consumer Counsel filed a formal complaint, Docket No. 97F-624T, alleging that USTelco’s rates were unjust, unreasonable, not affordable, and violated the statutory rate cap for residential service.

4. On April 6, 1998, USTelco filed an application to discontinue services.  Effective May 31, 1998, by Decision No. C98-513, in Docket No. 98A-152T:  a) USTelco was authorized to discontinue service; b) USTelco’s certificate of public convenience and necessity was cancelled; and c) USTelco’s tariff was cancelled.

5. On June 3, 1998, USTelco filed its 1997 annual report to the Commission.  This annual report showed that the current officers of USTelco were no longer the same officers as in 1997, but were the officers of Ameritel Corporation, and Sterling International Funding, Inc., doing business as Reconex (hereinafter “Co-respondents”).

6. Subsequent investigations by the Staff of the Commission discovered that USTelco continued to provide residential service in June, July, August, and September, 1998.  Service was provided through resale.

7. On August 31, 1998, Bruce N. Smith, acting as authorized by the Commission, sent copies of a letter to USTelco and Co-respondents with a Proposed Order to Show Cause and Notice of Hearing.  This letter and proposed order alleged that USTelco may have violated the Public Utilities Law and the rules of the Commission by operating without a certificate and without a tariff, by collecting illegal rates, and by other allegations.

8. The purpose of this letter was to give USTelco and the Co-respondents written notice of facts or conduct that warranted of the holding of a hearing to determine what order or requirement, if any, should be entered.  Possible remedies were stated.  USTelco and the Co-respondents were afforded the opportunity to submit to the Commission written data, views, and arguments with respect to the possible violations within 30 days of the date of the letter.

9. On September 29, 1998, William E. Braun, General Counsel, 1-800-RECONEX, Inc., filed a Response to Proposed Show Cause and Notice of Hearing.  Now being duly advised in this case, the Commission will enter an appropriate order.

B. Discussion

1. The Colorado revised Statutes (“C.R.S.”) provide as follows:

 
§ 40-1-103.  Public utility defined.  (1)(a)  The term “public utility”, when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.
 
§ 40-3-102.  Regulation of rates – correction of abuses.  The power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction; except that nothing in this article shall apply to municipal natural gas or electric utilities for which an exemption is provided in the constitution of the state of Colorado, within the authorized service area of each such municipal utility except as specifically provided in section 40-3.5-102.
 
§ 40-3-103.  Utilities to file rate schedules.  Under such rules and regulations as the commission may prescribe, every public utility shall file with the commission, within such time and in such form as the commission may designate, and shall print and keep open to public inspection, schedules showing all rates, tolls, rentals, charges, and classifications collected or enforced, or to be collected and enforced, together with all rules, regulations, contracts, privileges, and facilities which in any manner affect or relate to rates, tolls, rentals, classifications, or service ...
 
§ 40-15-201.  Regulation by commission.  (1) For purposes of this part 2, except as otherwise provided in this title, each provider of basic local exchange service is declared to be affected with a public interest and a public utility subject to the provisions of articles 1 to 7 of this title, so far as applicable, including the regulation of all rates and charges pertaining to local exchange companies.  The commission may promulgate such rules and regulations as are necessary for the purpose of implementing the provisions of this part 2.

 
§ 40-15-202.  Certificate required.  (1) No provider of services regulated to this part 2 shall operate in this state except in accordance with the provisions of this part 2.

 
 
(2)
No provider of services regulated in this part 2 shall operate within this state without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation, unless such operation is authorized by section 40-5-102.

 
 
(3)
The commission is authorized to issue a certificate of public convenience and necessity to a provider of services regulated in this part 2, and the commission may attach to the exercise of the rights granted by said certificate such terms and conditions as, in its judgment, the public convenience and necessity may require.

2. The rules and regulations of the Commission found at 4 Code of Colorado Regulations 723 (“CCR”) provide as follows:

 
Rule 4 CCR 723-35-4.  Application for certificate to provide local exchange telecommunications services – contents of application.  To obtain a certificate to provide local exchange telecommunications services, the applicant must file an application with the Commission.

 
 
723-35-4.1
Contents of application.  The application shall contain, in the following order and specifically identified, the following information, either in the application or in the appropriately identified, attached exhibits:

 
 

723-35-4.1.22
A statement that, if a certificate is granted, applicant understands that such certificate is conditional upon (a) the obtaining of operating authority; (b) The existence of applicable effective tariffs or price lists for relevant services; and (c) compliance with applicable commission rules and any conditions established by Commission order;

C. Findings of Fact

The Staff of the Commission has reviewed Commission records and data submitted by the Respondents and it appears that:

a. USTelco may have violated § 40-15-202(2), C.R.S., by operating within this state as a provider of regulated services without first having obtained from the Commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.

b. USTelco may have violated §§ 40-3-102 and 103, C.R.S., by collecting and enforcing illegal and unlawful rates and charges for regulated local exchange telecommunications 

c. USTelco may have violated the order of the Commission in Decision No. C98-513 in Docket No. 98A-152T by failing to discontinue service.

D. Conclusions

1. Sufficient cause exists to hold a hearing to determine the facts of the matter; to hear material arguments; to receive evidence and testimony from the Respondent USTelco, the Co-respondents Ameritel and Reconex, Staff, and any other interested parties; and to determine what order, if any, shall be entered, or what requirement, if any, shall be imposed by the Commission.

2. If the Commission determines that a requirement shall be imposed, the Commission may issue a decision including, but not limited to:  (1) an order to cease and desist; (2) an order to refund with interest; (3) an order to publish notice of refund; and/or (4) such other order or requirement as the Commission deems appropriate.

II. order

A. The Commission Orders That:

1. Consistent with the above discussion, the Respondent herein, U.S. Telco, Inc., and the Co-respondents, Ameritel Corporation and Sterling International Funding, Inc., doing business as Reconex, are ordered to appear before the Commission, as set forth below, to show cause why the Commission should not take appropriate action and enter an order, including, but not limited to, an order to cease and desist; an order to refund with interest; an order to publish notice of refund; and/or such other order or requirement as the Commission deems appropriate.

2. Docket No. 98C-592T is set for hearing before an Administrative Law Judge at the following date, time, and place:

DATE:
February 4, 1999

TIME:
11:00 a.m.

PALCE
Commission Hearing Room
  

1580 Logan Street, OL2
 

Denver, Colorado

at which time and place evidence may be introduced and material arguments may be presented.

3. The Staff of the Public Utilities Commission shall file, at least 30 days before hearing, two copies of a list containing the name, address, and title of each of its witnesses, and two copies of each of the exhibits which it plans to present at the hearing.  Copies of the witness list and exhibits shall be served upon all parties to the proceeding, unless otherwise ordered by the Commission.

4. Respondent U.S. Telco, Inc., and Co-respondents Ameritel Corporation and Sterling International Funding, Inc., doing business as Reconex, and any intervenor, shall file, at least 20 days before hearing, two copies of a list containing the name, address, and title of each of their witnesses, and two copies of each of the exhibits which they plan to present at the hearing.  Copies of the witness list and exhibits shall be served upon all parties to the proceeding, unless otherwise ordered by the Commission.

5. No witness shall be permitted to testify nor shall any document be received in evidence, except in rebuttal, unless served and filed as provided in this Order.

6. If the Staff of the Commission, or the Respondent, U.S. Telco, Inc., and/or the Co-respondent, Ameritel Corporation and Sterling International Funding, Inc., doing business as Reconex, do not meet the above requirements, the Commission may dismiss the proceeding or any defense, upon motion filed by any other party, unless good cause for non-filing is shown.

7. No motion for continuance shall be granted if filed within 20 days before the first day of hearing, except for good cause shown.

8. No exception to the procedures in the Order shall be made, except upon timely motion showing good cause.

9. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 16, 
1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



R. BRENT ALDERFER
________________________________
Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT BUT CONCURRING.
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____________________

Bruce N. Smith

Director
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