Decision No. C98-1256

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-190E
IN THE MATTER OF THE JOINT APPLICATION OF HIGHLINE ELECTRIC ASSOCIATION, INC., AND PUBLIC SERVICE COMPANY OF COLORADO FOR NEW CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY REPLACING THOSE GRANTED BY COMMISSION DECISION NOS. 59014 AND R79-1598 IN ORDER TO ESTABLISH REVISED SERVICE TERRITORIES.
Decision Denying Exceptions and
Granting the Joint Application
Mailed Date:  December 17, 1998

Adopted Date:  December 9, 1998
I.
BY THE COMMISSION:

A.
Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the exceptions to Decision No. R98-940 filed by the Colorado Office of Consumer Counsel (“OCC”) on October 14, 1998.  Pursuant to Decision No. C98-1082 which granted an extension of time, a response was timely filed by Public Service Company of Colorado ("Public Service") on November 20, 1998.

2. By Decision No. R98-940, an Administrative Law Judge (“ALJ”) for the Commission recommended granting the requested assignment of service territory between Highline Electric Association, Inc. (“HEA”), and Public Service.  The ALJ also rejected the OCC’s proposed gradual phase-in of rates for those HEA customers transferring to Public Service whose rates were going to increase by more than 7 percent.  The ALJ rejected the OCC’s proposal on the ground that it violated the filed rate doctrine and the prohibition against preferences, and, therefore, constituted a denial of equal protection.

3. Now being duly advised in the premises, the Commission will deny the exceptions and grant the joint application but for reasons different than that relied upon by the ALJ.

B.
Findings and Conclusions

1. The facts regarding the requested service territory assignment are not in dispute.  Moreover, no exceptions have been filed regarding the division of service territory.  Thus, the Commission will accept the service territory revisions recommended to be adopted by Decision No. R98-940.  For the convenience of all concerned, the Commission will append to this Decision the legal description of the revised service territories being approved in this Docket.

2. We now address the substance of the exceptions filed by the OCC.  Under its general rate making authority set forth at § 40-3-102, C.R.S., the Commission is empowered to “adopt all necessary rates” and “prevent unjust discrimination” so long as such actions are reasonable.  It is only unreasonable or undue rate distinctions that are prohibited by § 40-3-106(1), C.R.S.  Thus, the Commission has the authority to adopt the rate moderation plan proposed by the OCC since it might only lead to a temporary difference in rates.

3. Now turning to the facts at issue in the instant matter, the Commission points out that it is bound by § 40-6-113(4), C.R.S., because no transcript has been filed.  As a result, the Commission must presume that the basic findings of fact are complete and accurate; however, the Commission is not bound by the conclusions and reasons therefor that are set forth in the recommended decision.  Section 40-6-113(4), C.R.S.  Thus, contrary to the argument made by Public Service, the Commission has the authority under § 40-6-113(4), C.R.S., to grant the exceptions filed by the OCC as the OCC has not challenged any basic factual findings.

4. On review of the limited record in this matter, the Commission finds that the rate moderation plan proposed by the OCC is not acceptable.  Specifically, the OCC’s plan provided a phase-in rate increase of no more than 7 percent per year for customers being transferred from HEA to Public Service whose electric bill increased more than that amount.  Since some of the irrigation customers might experience an increase of up to 60 percent, it is possible that the OCC plan will remain in existence for approximately eight years.  The Commission finds that this rate moderation plan will, therefore, not be in existence for a “relatively brief transition period” as argued by the OCC.  Thus, the Commission will deny the exceptions filed by the OCC.

II. ORDER

A.
The Commission Orders That:

1. The request to sever the issues in this docket filed by Highline Electric Association, Inc., is denied.

2. The exceptions filed by the Colorado Office of Consumer Counsel are denied for the reasons set forth above.

3. The joint application of Public Service Company of Colorado and Highline Electric Association, Inc., is granted as requested.

4. Highline Electric Association, Inc., is hereby granted a certificate of public convenience and necessity to provide electric service as provided in Appendix A.

5. Public Service Company of Colorado is hereby granted a certificate of public convenience and necessity to provide electric service as provided in Appendix B.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

7. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 9, 1998.
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� Additionally, Highline Electric Association, Inc., requests that the Commission sever the rate phase-in question raised by the OCC on exceptions and enter the Commission’s decision in parts.  The Commission will deny this request for the reasons set forth in Public Service’s response opposing it.


� The Commission will not propose an alternative rate moderation plan which it might find acceptable because the basic factual findings contained in the record support only the 107 percent plan offered by the OCC.  To do otherwise would contravene § 40-3-113(4), C.R.S.
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