Decision No. C98-1251

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

In the Matter of the Application of U S West Communications, Inc., for Specific Forms of Price Regulation.

DOCKET NO. 90A-665T

The Application of the Mountain States Telephone and Telegraph Company Doing Business As u s West Communications, Inc., for Approval of a Five Year Plan for Rate and Service Regulation and for a Shared Earnings Program.

oRDER OF THE cOMMISSION

Mailed Date:  December 10, 1998

Adopted Date:  December 9, 1998

I. BY THE COMMISSION

A. Statement

This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of the Motion to Compel Staff of Commission to Respond to Certain First Data Requests and Request for Production of Documents of MCI WorldCom, Inc., on Behalf of Its Regulated Subsidiaries, to the Staff of the Commission (“Motion to Compel”) filed by MCI WorldCom, Inc. (“MCIW”).  For the reasons discussed below, the Commission grants the Motion, in part.  

B. Facts

1.
On or about November 27, 1998, MCIW served its First Data Requests and Request for Production of Documents (“Requests”) on the Commission Staff (“Staff”) with an errata filed on November 30, 1998.  The Staff filed its responses and objections on December 4, 1998.  The objections included, in pertinent part, objections based upon Rule 408 of the Colorado Rules of Evidence (“Rule 408”) and the shortness of time to respond.  Thereafter, counsel for MCIW conferred unsuccessfully with counsel for Staff in an attempt to resolve the differences.  The Motion to Compel with copies of its Requests and the Staff’s responses were then filed by MCIW.   

2.
We have reviewed the requests by MCIW and the responses made by the Staff.  The Staff objected based upon Rule 408 or because of the lack of time, but then provided what might appear to be reasonable answers.   Because of the objections coupled with answers, it is unclear whether the Staff responded fully notwithstanding its objections, or if it withheld information because of the objection but provided that which was not objectionable.

C. Findings

The Commission finds that Staff’s reliance on Rule 408 is misplaced.  Rule 408 is a rule regarding the admissibility of evidence at hearing.  It is not a rule of discovery.  The Commission neither takes nor implies any position regarding the admissibility of any evidence at any hearing in this matter.  Further, because of these proceedings, the Staff has now been provided with sufficient time within which to respond.  

II. ORDER

A. The Commission Orders That:

1.
To the extent that any information responsive to MCI WorldCom’s First Data Requests and Request for Production of Documents was withheld by Staff in reliance upon Colorado Rules of Evidence 408, the Staff is ordered to provide the information withheld on or before the close of business on Tuesday, December 15, 1998.

2.
Further, Staff is ordered to supplement its responses with any other responsive material withheld.  If, in fact, Staff’s other responses were complete, Staff should so indicate.  Such supplementation or indication of completeness shall be completed on or before the close of business on Tuesday, December 15, 1998.

3.
This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 9, 1998.
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____________________

Bruce N. Smith

Director



III. COMMISSIONER VINCENT MAJKOWSKI DISSENTING:

A. I respectfully dissent from the majority decision granting the Motion to Compel.  

B. I believe the Staff’s responses to the First Data Requests and Request for Production of Documents  were sufficient, and that there is no need to compel any further response. 
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