Decision No. C98-1239

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-059G

Regarding the Investigation of 5005 Properties, Inc., Doing Business As Cheyenne Mountain Estates, and Broadmoor Village Park Properties.

Decision Reversing Decision No. R98-690
and Declaring the Commission’s
Jurisdiction Over 5005 Properties, Inc.

Mailed Date:  December 15, 1998

Adopted Date:  December 9, 1998

I.
BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of Decision No. R98-690.  For the reasons discussed below, the Commission sets aside the Recommended Decision and issues this decision finding jurisdiction over 5005 Properties, Inc., doing business as Cheyenne Mountain Estates and Broadmoor Village Park Properties, or, more properly, Broadmoor Village Park Properties, doing business as Cheyenne Mountain Estates (“Respondent”).

2. After receiving complaints about propane gas prices from residents of the Cheyenne Mountain Estates Mobile Home Park, the Commission Staff began an investigation.  On February 10, 1998, through Decision No. C98-148, the Commission issued an Order to Show Cause and Notice of Hearing to 5005 Properties, Inc., doing business as, Cheyenne Mountain Estates and Broadmoor Village Park Properties, or, more properly, Broadmoor Village Park Properties, doing business as Cheyenne Mountain Estates.  The Respondent was ordered to appear and show cause why it should not be subject to the Commission’s jurisdiction and be ordered to comply with the Public Utilities Laws.  The Commission scheduled a hearing for May 7, 1998, and referred the matter to an Administrative Law Judge (“ALJ”).  

3. The Commission Staff entered its appearance, and the Colorado Office of Consumer Counsel (“OCC”) intervened.  On March 19, 1998, the Staff filed a Petition for Declaratory Order asking that the Commission enter a decision finding that it had no jurisdiction in the matter.  The OCC concurred.  Shortly thereafter, stipulated facts were filed, and the ALJ issued his Recommended Decision finding that the Respondent was not a public utility, and that, therefore, the Commission was without jurisdiction.  The Commission stayed the Recommended Decision on its own motion (C98-741), and now issues this Decision and Order.

B.
Facts

1. The Respondent is a mobile home park of 219 rental units.  Approximately 95 percent of the units rely on propane gas as an energy source.  Until 1997, each unit had its own tank and obtained propane directly from a supplier.  In 1997, the Respondent forced the removal of all individual tanks and put in a single master tank and an underground pipeline system to the individual units.  The reasonable inference from the record is that units using propane have no choice but to obtain their propane through the new pipeline system.  

2. The tank and distribution system were installed by Suburban Propane (“Suburban”), but are leased to the Respondent for $1 per year with an option to buy the system and tank at the end of ten years.  The propane gas mains are sized to accommodate natural gas.  The Respondent is contractually obligated to buy all its propane for use and resale from Suburban.  Suburban has no contacts with the units, rather, it appears from the record that the Respondent controls the distribution and pricing of the propane.  

3. The Respondent buys its propane from Suburban and then resells to the tenants at cost plus $.209 per gallon.  Each unit has its own meter.  The meters are read by a Respondent employee while billing is done by a third party.  Payments are payable to the Respondent.

C.
Discussion

1. Rule 60 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, allows the Commission to issue a declaratory order to terminate a controversy or to remove uncertainty concerning the applicability of any statutory provision or Commission rule, regulation, or order.  A request has been made by Staff, without objection, that we issue such an order here.  The issue brought before the Commission is:  whether the Respondent is a public utility; and if so, whether it is subject to regulation by the Commission.

2. “Public utility” is defined by statute, and it:

includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the Commission and to the provisions of Articles 1 to 7 of this Title [40]. 

§ 40-1-103(1)(a), C.R.S.; see Colo. Const. art. XXV (granting the Commission the power to regulate public utilities).  The Commission finds that the weight of the evidence and law support the conclusion that the Respondent is a public utility.  

3. The overriding fact is that the Respondent has created a pipeline distribution system which must be used by residents of a given area, that is, must be used if the residents are to heat their homes with propane.  The Respondent is an entity controlling this pipeline, i.e., it is a pipeline corporation.  What is important is what the Respondent does, not what its charter may say.  See Western Colorado Power Company v. Public Utilities Commission, 159 Colo. 63, 411 P.2d 785, 795-796 (1966).  The record indicates that the Respondent controls the pipeline, reaps the benefits of the pipeline, e.g., charges end-users for propane delivered over the pipeline, and is in the process of purchasing the pipeline system.  These facts demonstrate that the Respondent is a “pipeline corporation...operating for the purpose of serving the public.”  Section 40-1-103(1)(a), C.R.S.  Moreover, even if the “holding out” principle were the test for public utility status, the Respondent would still qualify as a public utility:  the record indicates that it is holding itself out to serve all tenants at the mobile home park who desire propane service.        

4. The arguments have been made that the Respondent is not a public utility because it does not serve the public.  This appears to be a thinly veiled reference to the now discarded “holding-out” test.  E.g., Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 613 P.2d 889, 893 (1980) (“as serving, or ready to serve, all of the public indiscriminately.”).  The Colorado Supreme Court expressly overruled the holding-out test in Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986), and the Commission acknowledges and follows that ruling.  It is our constitution and statutes that provide the proper definition of public utility.  Denver Water Board, 718 P.2d at 243-244.  

5. Finally, it is argued that Commission jurisdiction here would be a great leap into hitherto untouched waters, that the Commission has no basis for regulating propane or for regulating systems set on private property.  Both arguments are contrary to history and statute.  As noted in the Staff’s brief, SalGas Propane once filed tariffs with the Commission while supplying portions of Crested Butte, Colorado, with propane.  More importantly, the reason for finding the Respondent to be a public utility is its operation of a pipeline distribution system for the purpose of delivering propane for compensation to end-users.  That the Respondent’s pipeline system is primarily located on private property is of no legal consequence.  The Commission believes that the subject pipeline is a public utility notwithstanding the commodity delivered.  The private property issue is even more clear.

6. In a 1992 filing, the Commission considered a pipeline system in a Broomfield, Colorado, mobile home park.  Stiner, et al. v. Planned Management Services, Inc., P.U.C. Docket No. 92F-256G.  It was a natural gas system with a master meter system, but all residents had to purchase the product from the park owners.   The Commission found that the system was subject to the jurisdiction of the Commission.  Shortly thereafter, the State Legislature, essentially, affirmed the ruling by enacting a “master meter” statute declaring such systems public utilities, but providing an exemption under specific circumstances.   Section 40-1-103.5, C.R.S.

7. Finally, the Commission notes that this matter has been docketed with “W”, i.e., 059W, which generally signifies water.  It would more properly be designated with a “G”.

II.
ORDER

A.
The Commission Orders That:

1. Decision No. R98-690 is reversed.

2. Respondent 5005 Properties, Inc., also known as, Broadmoor Village Park Properties, doing business as, Cheyenne Mountain Estates, is declared to be a public utility subject to the Commission’s jurisdiction.  

3. Within 30 days of a final order in this Docket, the Respondent shall file proposed tariffs setting forth prices, terms, and conditions for the propane delivery service provided to end-users on its pipeline distribution system.

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.  

5. Henceforth, this matter will be docketed as 98C-059G.

6. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 9,
1998.
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iii.
COMMISSIONER R. BRENT ALDERFER DISSENTING

A.
I respectfully dissent from the majority decision finding the subject pipeline a public utility subject to Commission regulation.    

B.
Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986), found that the common law “holding-out” test has been replaced by the Colorado Constitution and the derivative statutory provisions.  However, I find it significant that the statutory definition specifies those companies “operating for the purpose of supplying the public.”  Section 40-1-103(1)(a), C.R.S.  I would not find that the subject pipeline operates for the purposes of supplying the public.  

C.
This pipeline serves a limited audience confined entirely to the private property of the Respondent 5005 Properties, Inc., also known as, Broadmoor Village Park Properties, doing business as, Cheyenne Mountain Estates.  It is analogous to the owner of an apartment building supplying the tenants with propane gas, in which case, the Commission would not find jurisdiction.  While the situation is very similar to those contemplated under the master meter statute, that statute, however, does not apply to unregulated services like propane and it does not provide the Commission grounds to expand Commission jurisdiction.  If a change in the master meter statute is needed, let us leave it to the Legislature.        

D.
I am certainly sympathetic to the possible plight of the tenants, but, as stated by the Office of Consumer Counsel in its concurrence to the Staff’s motion, the remedy, if one is necessary, is not Commission regulation.   

E.
For the foregoing reasons, I would not extend the reach of utility regulation to the pipeline in this case.   
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