Decision No. C98-1236

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-334T

in the matter of proposed amendments to the rules prescribing the high cost support mechanism and prescribing the procedures for the Colorado high cost administration fund, 4 ccr 723-41.

Decision Denying Exceptions
And Adopting Rules

Mailed Date:  December 17, 1998

Adopted Date:  December 9, 1998

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of exceptions to Decision No. R98-1031 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on October 26, 1998.  In that decision, the ALJ recommended that the Commission adopt certain amendments to the Rules Prescribing the Procedures for Administering the Colorado High Cost Fund, 4 Code of Colorado Regulations 723-41 (“Rules”).  The recommended amendments to the Rules are set forth in Attachment 1 to the ALJ’s decision.  In accordance with the provisions of § 40-6-109(2), C.R.S., U S WEST Communications, Inc. (“USWC”), has filed exceptions to the Recommended Decision.  Now being duly advised in the premises, we will deny the exceptions and adopt the rules appended to the Recommended Decision (Attachment 1), subject to applications for rehearing, reargument, or reconsideration.

B. Discussion

1.
As explained in the Recommended Decision, the purpose of this rulemaking proceeding is to conform the existing High Cost Fund rules to recent statutory changes enacted by the Legislature, specifically those found at § 40-15-208, C.R.S., Notably, the amendments to § 40-15-208, C.R.S., abolished the Colorado High Cost Fund, but authorized the Commission to establish a High Cost Support Mechanism in its place.  The new legislation also capped support for local exchange service provided in high cost areas at $60,000,000 for calendar years 1998 and 1999.  The amendments to the High Cost Fund rules recommended by the ALJ are intended to account for the new legislation and to conform our high cost regulations in all necessary respects.

2.
USWC objects to two suggestions contained in the Recommended Decision:  (1) In the event the $60,000,000 cap statutory is exceeded, Rule 3.2.1 would reduce high cost support distributions to non-rural eligible providers only; rural providers would continue to receive full support from the High Cost Mechanism.  (2)  Rule 7.2.1.2 changes the de minimis exemption for contributing to the High Cost Mechanism to $10,000 (from $100).

3.
With respect to the first issue, USWC argues that any necessary reductions in support as a result of the statutory cap should affect all eligible providers proportionately, both rural and non-rural providers.  The recommendation by the ALJ would leave USWC as the only provider at risk of reduced high cost support in the event the $60,000,000 cap is exceeded.  This result, USWC argues, is not competitively neutral.  We reject these arguments.

4.
We conclude that a reduction in high cost support to rural local exchange companies, as a result of the statutory cap, would adversely impact those companies to a much greater degree than limiting the reduction to USWC only.  Rural providers in Colorado are all small local exchange carriers, and, as such, have substantially lesser revenue streams available to absorb a loss of high cost support.  It is, therefore, reasonable and appropriate that any necessary reduction in high cost support be limited to non-rural providers.

5.
As for increasing the de minimis exemption for contributing to the High Cost Support Mechanism to $10,000, we will affirm the ALJ’s recommendation.  USWC argues that this rule will significantly decrease the number of telecommunications providers contributing to the fund.  This result, USWC suggests, is contrary to the goal of having as many contributors to the fund as possible in order to reduce the percentage payment for all customers of telecommunications services.  Additionally, USWC contends that the $10,000 exemption should not be allowed for any local exchange carrier withdrawing support from the fund.

6.
We note that changing the de minimis exemption to $10,000 will make our rules consistent with the equivalent rule adopted by the Federal Communications Commission.  Consistency between State and Federal support mechanisms will lessen the administrative burden placed upon telecommunications providers.  Furthermore, increasing the amount of the exemption, while decreasing the number of contributors to the fund, will greatly ease the burden of administering the fund upon the Commission.  Finally, we observe that increasing the de minimis exemption to $10,000 will have only a slight effect on the high cost surcharge the customers of other providers will pay.  We conclude that the benefits of the new rule outweigh the disadvantages cited by USWC.  We also note that recommended Rule 7.2.1.2 does require that any provider wishing to receive high cost support must remit contributions to the fund.  Therefore, USWC’s suggestion for such a provision is already contained in the rule.

II. ORDER

A. The Commission Orders That:

1.
The exceptions to Decision No. R98-1031 filed by U S WEST Communications, Inc., are denied.

2.
The rules appended to Decision No. R98-1031 as Attachment 1 are hereby adopted.
  This Order adopting the rules shall become final 20 days following the mailed date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

3.
Within 20 days of final Commission action on the adopted rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4.
The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

5.
The 20-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

6.
This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 9, 1998.
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�  Typographical and grammatical errors in the rule will be corrected: Rule 3.2.2 shall state, “Rule 3.2 and all its subsectionsis  are repealed effective January 1, 2000.”  In Rule 7.2.1.2, “de minimus” will be changed to “de minimis.”
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