Decision No. C98-1235

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-288T

IN THE MATTER OF THE APPLICATION OF SPRINT COMMUNICATIONS COMPANY L.P. FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AND FOR SPECIFIC FORMS OF PRICE REGULATION.
COMMISSION ORDER GRANTING
MOTION WITH MODIFICATIONS
Mailed Date:  December 15, 1998

Adopted Date:  November 4, 1998

I.
BY THE COMMISSION

A.
Background

1. On June 26, 1996, Sprint Communications Company L.P. ("Sprint") filed its initial application for certification as a local exchange service provider.  Commission Decision No. R97-493, mailed May 14, 1997, issued to Sprint a statewide certificate to provide local exchange service (“CPLE”) and a certificate of public convenience and necessity (“CPCN”) for all of U S WEST Communications, Inc.’s (“USWC”) service territory. 

2. That decision incorporated a stipulation between Sprint, USWC, and Staff of the Public Utilities Commission ("Staff").  Attached to the stipulation were several exhibits, including a copy of Commission Decision No. C96-1099, mailed October 16, 1996, issued in Commission Docket No. 96A-080T.
  The Commission decision granting authority to Sprint, with respect to Sprint’s obligation to serve, states:

Sprint agrees not to unjustly discriminate among and between consumers in the provision of local exchange telecommunications services.  It will serve all customers in its service territory on a nondiscriminatory basis, i.e., Sprint will not refuse service to a qualified customer who has the ability to pay for such service.  Sprint will not be required to serve customers where the underlying facilities-based provider has no facilities.  Where Sprint's local exchange telecommunications service is provided on a facilities-based basis, Sprint shall have the obligation to serve all customers in its service territory on a non-discriminatory basis only in areas in which it has such facilities.  However, Sprint shall not be required to extend service to customers where the underlying facilities-based provider has no facilities.  For areas in which Sprint provides service on both a resale and facilities-based basis, Sprint shall not be required to extend facilities to meet a customer, but where Sprint has facilities or can provision the service on a resale basis, Sprint shall provide service to all qualified customers on a nondiscriminatory basis.

The Commission's policy is clear and unequivocal.  Concisely, a local exchange provider cannot deny service to residential customers, under the qualifications listed above, within the geographic scope of its operating authority.  Further, when a newly-certificated provider initially offers business service within a local exchange provider's operating authority, residential service also must be provided contemporaneously.  These obligations became an integral condition of Sprint's CPCN.
 Violation of any condition of a CPCN is grounds for revocation.

3. The Commission's rules anticipate the difficulties of beginning to provide local exchange service in particular and of market entry in general.  In order to accommodate new entrants, a CPLE could be awarded for the entire State of Colorado, while Operating Authorities ("OAs") could be geographically small, thus allowing gradual entry and thereby mitigating entry difficulties cited by Sprint.  We assume that Sprint was aware of our rules and our policy insofar as the rules predate Sprint's application by many months and the Commission had articulated its policy in several orders.  As such, Sprint could have availed itself of the option to introduce service on a limited geographic basis, extending service to new operating areas as its capabilities allowed.  Sprint chose a different path.  Given the conditions of Sprint's CPCN and OA, Sprint must provide business and residential service simultaneously throughout USWC's service territory from the effective date of its first tariff and price list.

4. On September 4, 1998, Sprint filed a motion to modify its CPCN.  Sprint is preparing to offer local exchange services but wishes to provide local exchange services only to business customers in the Denver area for a period up to one year.  During or following that year, Sprint proposes to offer local exchange services to residential customers and business customers outside the Denver area.

5. On September 18, 1998, USWC filed a Response in Opposition to Sprint's motion ("Response").  On September 30, 1998, Sprint filed a Reply to USWC’s Response ("Reply").  There were also filings by Sprint and USWC regarding proper service of documents and a request to strike the response based upon improper service:  On September 22, 1998, Sprint filed a Motion to Strike U S WEST's Response;  USWC filed a Response to Motion to Strike on September 23, 1998.

B.
Ruling on Motions

1. Sprint will be granted the additional time requested to submit its Reply.  Sprint's Motion to Strike will be denied.  

2. Sprint requests modification of its CPCN.  Sprint's motion will not be granted as filed;  that is, no modification of its CPCN will occur.  However, Sprint will be granted a variance from certain requirements set forth in its CPCN.  The variance will allow one year, calculated as described below, for Sprint to provide business and residential service throughout its service territory.

3. Sprint's motion has three components:  (1) it wishes to provide local exchange services only to business customers in the Denver area for a period of up to one year from the effective date of its yet-to-be-filed tariff;  (2) within that time Sprint may provide such service without being in violation of its CPCN; and (3) Sprint will "commence roll-out" of service within 12 months of the effective date of its tariff.  Sprint proposes to begin offering local exchange services to residential customers and business customers outside the Denver area 12 months after the effective date of its tariff.

4. Sprint's Motion is unnecessarily vague.  We find problematic the term "commence roll-out" and "effective date of tariff".  Commencement of roll-out does not equate to the provision of service.  Further, Sprint does not state when it will file its tariff, a proposed effective date for its tariff, nor does it allow time for possible suspension, thus leaving no clear date for commencement of service.  Consequently, we shall specify dates for Sprint's variance.  Sprint did represent that it intends to offer service within the remainder of 1998, and we assume it has done the appropriate preliminary work and is able to submit forthwith an acceptable tariff and price list.  Therefore, we shall order Sprint to file its tariff and price list on 30 days notice with a proposed effective date on or before January 15, 1999.  Should the tariff and/or price list be suspended or otherwise not be in effect by that date, Sprint's 12-month clock will begin on the date its tariff becomes effective or January 15, 1999, whichever is later.  That tariff shall contain, at a minimum, all terms and conditions for service, a section for residential service which describes the terms and conditions for that service including a general description of the phase-in, and language which sets end dates for the phase-in which is to be completed no later than one year from the effective date of the tariff.  In other words, Sprint's tariff and price list shall contain all elements of a tariff for both business and residential service plus a description of the phase-in process, and the areas where services are available with all areas in service by the expiration of the one-year period.  Sprint is advised to file its price list according to 4 Code of Colorado Regulations 723-38, assuming it wishes to avail itself of the default form of regulation specified therein.

Sprint asserts that the Commission has established a clear precedent to grant its motion in Commission Decision No. C97-4 issued in Docket No. 96A-267T.  We note, however, that in that docket, MCImetro Access Transmission Services, Inc. ("MCIM"), was granted additional time to offer local exchange services on the basis that its resources were not sufficient to implement service for its entire OA.  While Sprint apparently has a similar problem, MCIM cited other factors not noted in Sprint's 

5. motion.
  Granting MCIM or Sprint additional flexibility over and above the considerable flexibility in our rules is a matter within our discretion.

6. We note that HB 95-1335 was enacted over three years ago, the Federal Act more than two years ago, and that Sprint's CPCN is 18 months old.  The Commission met statutory requirements for rules regarding the availability of finished services for resale and unbundled network elements, on July 1, 1996.  Certainly, Sprint has had ample time to plan its entry into the local exchange market in Colorado.  However, despite our reservations on this issue, we shall allow Sprint to phase-in its service as described above.  In all other aspects, Sprint's motion shall be denied.  Should Sprint wish to use other means of entry during this year, such as a trial offering in a particular geographic area or other market-based method, we encourage and will entertain all such proposals.

We have considered the imposition of reporting requirements, timetables, schedules, and a more formal process for oversight of Sprint's phase-in.  That structure will not be 

7. implemented on the assumption that Sprint can conduct its own business in this regard.  However, Sprint is advised that should it not meet the schedule presented herein, its retention of a CPCN for local exchange service may be at issue.

C.
Comment Regarding Competition in the Local Exchange 
Market


1. We are concerned about the lack of entry into the residential local exchange market.  We have no preconceptions as to cause-and-effect, only questions.  A recent inquiry conducted by our Staff indicates only one firm providing residential service according to statute and our rules.  This dearth of service offerings may raise enforcement issues, insofar as the Commission may need to gather additional data and possibly institute show cause proceedings against certain providers.  Or, we may need to conduct a generic or more formal inquiry into the lack of competitive residential service in Colorado, and we may need to change our procedures.  For example, it may be necessary or advisable to reevaluate our policy and to modify our approach to encouraging competition in the local exchange market.

We believe we have a statutory mandate to encourage competition as quickly and widely as possible, given other 

2. policy constraints, to allow the benefits of competition to flow to all citizens of Colorado.  In pursuit of that policy we have issued over 60 CPLEs with a variety of service territories and have 16 tariffs for local exchange service in effect.  Yet despite some limited entry, our own informal inquiry indicates that competition in the residential local exchange market appears to be in the range of meager to nonexistent.  The approaches to this problem can be mapped fully onto a line which depicts the degree of proactive measures and policies.  While a more informal and broader public discussion may be had in the near future, a focused and possibly productive discussion is at hand in this matter.  

3. There are two main views regarding encouragement of competition.  One view is for the Commission to remove itself from the equation to the greatest extent possible and to trust the market to meet all the goals articulated in the statute.  According to this view, the Commission should take no active involvement encouraging competition.  The transition to a competitive market, as contemplated in state and federal law, either is complete or near enough to conclusion that suspension of current regulatory practices aids the transition and does not reduce consumer protection.  The market mechanism will reduce costs, drive prices to costs, innovate, invent, improve service quality, extend service to the needy and those in high-cost areas, protect privacy, eliminate undue price discrimination and consumer exploitation, achieve prices which are just and reasonable, while creating and distributing competitive benefits to all.  This view holds that the Commission and any other nonmarket entities need only step out of the way.  Accordingly, the Commission should repeal its rules, and move to reform statutes which require procedures not indicated by the market.  As this move is effectuated, any and all other institutional concerns, such as § 271 matters, for example, will resolve themselves.

4. The other view is that the Commission can do something productive to encourage competition.  Meaningful discourse must begin with current circumstances.  With respect to current methods, should we do more, less, nothing, modify existing policies, or create new proactive techniques for encouraging competition?  Three years into the transition, which is still in process according to this view, residential competition remains non-existent.  Other targets and indicia of competition, such as § 271 requirements, remain unsatisfied in any jurisdiction, including those which have not required provision of residential service and have the barest regulatory structure in place.  Thus, neither market forces nor regulatory requirements have spurred meaningful entry into local residential markets.  The lack of significant entry anywhere suggests possible simultaneity between criteria and goal, that is, we have an endgame objective which at the same point in time is a measure of progress toward our objective--it is both goal and the measure of itself.  

5. Our approach in the instant matter is, for the moment, a reaffirmation of current policy and a recognition that some providers may have underestimated the complexity of entry into local exchange markets.  Our immediate goal is to obtain more active providers of local exchange service.  Thus, Sprint's request for one year to provide residential and business service throughout its operating area will be granted as described herein.  However, we are interested in accelerating entry into these markets and will examine alternative approaches which may result in policy modifications, rule changes, or other remedies.

II.
ORDER

A.
The Commission Orders That:

1. Sprint Communications Company, L.P.'s motion for modification of its certificate of public convenience and necessity is denied.  Instead, Sprint Communications Company, L.P. will be granted a variance consistent with the foregoing discussion.

2. Sprint Communications Company, L.P.'s motion to strike U S WEST Communications, Inc.'s response is denied.

3. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
November 4, 1998
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III.
COMMISSIONER R. BRENT ALDERFER SPECIALLY CONCURRING
A.
I support the majority decision lifting the previously imposed Commission requirement that Sprint Communications Company, L.P. (“Sprint”), and other competitive providers, serve both business and residential markets simultaneously.  The decision allows Sprint, at least for a time, to enter the competitive market under its own business and marketing plan, rather than that of the Commission.  Presumably, the same decision will be applied to other competitive entrants currently under order of the Commission to enter both business and residential markets against their choice.

B.
Telling competitors to enter markets they do not want to be in substitutes a regulatory picture of a market for the actual market.  The difference is greater than might first appear.  The tremendous power of competitive markets to lower prices, spark innovation, accelerate service, and spawn choices comes from the market drive to excel and profit.  Attempts to substitute regulatory policy for competitive decisions on where and how to market takes the power out of the market and puts it back with the regulators.  The transition to competition means allowing competition to design the most effective market strategies, not creating look alike utility suppliers.  

C.
Although the majority came to the right result, the opinion continues to justify previous Commission attempts to force competitors into markets they do not want to serve.  The Commission, in its opinion, suggests that this continuation of regulatory control is the only alternative to doing nothing and therefore must be the way to encourage competition.  While tight regulatory control makes for an orderly and controlled interim period, it does not encourage competition, which thrives on loosened regulatory controls. To the extent universal service, obligation to serve, and quality of service need continued regulatory attention, they need to be addressed with non-discriminatory approaches consistent with a vigorous market, not with attempts to orchestrate the market.

D.
The Commission needs to encourage the music of competition not by writing the score, but by opening the concert hall.  There are many pricing, access, and interoperability issues that need to be promptly addressed by the Commission to encourage competition.  Strong customer response to new and desirable product offerings, from internet to cellular local and long distance packages, show that the fastest way for the Commission to encourage competition is to remove access barriers and get out of the way.
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R. BRENT ALDERFER
________________________________
Commissioner

� AT&T Communications of the Mountain States, Inc. (“AT&T”), was the first entity to receive a certificate for provision of local exchange service.  A certain policy articulated in the AT&T decision has been incorporated in every Commission certification order for local exchange service.  Sprint has had ample opportunity to learn of that policy.


� See Commission Decision No. R97-493 at 4((.


� The obligation-to-serve conditions of Sprint's CPCN are the same as every other competitive local exchange provider certificated by this Commission.


� It is gratifying and refreshing that Sprint apparently does not see the Operational Support Services as a hurdle to the provision of local exchange service to residential customers.  We congratulate Sprint for its courage and ingenuity in resolving a situation which remains problematic for other prospective providers of local exchange service.


� For example, Sprint has five years to implement service on a facilities basis, three years from an unbundled network element platform, and the same time for resale of finished services.  An OA in USWC service territory is simple to expand, by design, so that providers can expand service gradually.
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