Decision No. C98-1234

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-337T

in the matter of the application of northpoint communications, inc. requesting a certificate of public convenience and necessity to provide local exchange telecommunications service on a resale and facilities-based basis in the state of colorado; and application for a certificate of public convenience and necessity to provide specified emerging competitive telecommunications services throughout the state of colorado.

Order Denying Motion To
Reconsider Decision No. C98-1096

Mailed Date:  December 11, 1998

Adopted Date:  December 3, 1998

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of the Application for Reconsideration of Decision No. C98-1096
 filed by OnePoint Communications-Colorado LLC (“OnePoint”) on November 13, 1998.  Now being duly advised in the premises, we will construe the Application as a motion and deny it.

2. Decision No. C98-1096 granted the Motion to File Response submitted by Applicant in this case, NorthPoint Communications (“NorthPoint”).  NorthPoint’s motion had requested permission to file a response to the previously submitted Application for Rehearing, Reargument, or Reconsideration by OnePoint.  In granting NorthPoint’s request, we also waived response time to its motion.
  The motion by OnePoint requests reconsideration of our decision allowing NorthPoint to file a response to the Application for Rehearing, Reargument, or Reconsideration.  As grounds for its motion, OnePoint states that NorthPoint failed to serve a copy of the Motion to File Response on OnePoint’s counsel.  Additionally, OnePoint contends, the Motion to File Response was signed by out-of-state counsel.

3.
OnePoint’s Motion to Reconsider Decision No. C98-1096 will be denied.  First, we note that any error associated with the grant of NorthPoint’s motion (e.g., failure to serve OnePoint’s counsel) was a harmless error at most.
  As explained in the instant decision, NorthPoint’s motion simply requested an 

opportunity to file a response to a pleading submitted by OnePoint.  Second, OnePoint’s present motion is, under the circumstances, untimely.  Decision No. C98-1096 was mailed to the parties of record, including OnePoint, on November 6, 1998.  That decision authorized NorthPoint to file its response on November 13, 1998.  In order to object to NorthPoint’s filing of the  response, OnePoint should have filed its objection (i.e., the instant motion) prior to November 13, 1998, the day for filing of the response itself.  Yet, OnePoint inappropriately delayed filing its objection until November 13, 1998, the same day as NorthPoint submitted the authorized response.  Under these circumstances, the present motion should be denied.

II.
order

A.
The Commission Orders That:

1. The Application for Reconsideration of Decision No. C98-1096 by OnePoint Communications-Colorado LLC is construed as a motion to reconsider, and is denied.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
December 3, 1998.
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� OnePoint Communications-Colorado, LLC’s pleading is entitled Reply to Motion to File Response, or, in the Alternative, Application for Reconsideration of Decision No. C98-1096.  Applications for Rehearing, Reargument, or Reconsideration, pursuant to the provisions § 40-6-114, C.R.S., are not permitted to interim orders such as Decision No. C98-1096.  On our own motion, we will construe OnePoint’s pleading as a motion to reconsider our interim decision.


� OnePoint now professes surprise that the Commission would waive response time to NorthPoint’s motion.  However, we note that response time was waived in order to allow the Commission to timely rule on NorthPoint’s motion and OnePoint’s previously filed Application for Rehearing, Reargument, or Reconsideration.  Section 40-6-114(1), C.R.S., requires that the Commission rule on Applications for Rehearing, Reargument, or Reconsideration within 30 days, or the Application will be deemed denied by operation of law.  The Commission routinely waives response time to procedural motions where appropriate circumstances exist.


� While NorthPoint’s motion may not have been served upon OnePoint’s counsel, the certificate of service does indicate that it was sent to OnePoint itself on the day it was filed with the Commission.
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