Decision No. C98-1220

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-517T

ICG TELECOM GROUP, INC. 

v.

U S WEST Communications, Inc.

Decision Vacating Order For
Immediate Temporary Relief

Mailed Date:  December 7, 1998

Adopted Date:  November 20, 1998

I. BY THE COMMISSION

A. Statement

1. In Decision No. C98-1139 (Mailed Date of November 18, 1998), we granted the Emergency Motion for Immediate Temporary Relief filed by ICG Telecom Group, Inc. (“ICG”), on November 16, 1998.  Based upon ICG’s written representations that it would suffer irreparable harm in the absence of emergency relief from the Commission, we ordered Respondent U S WEST Communications, Inc. (“USWC”), to begin routing ICG’s overflow traffic in Northern Colorado over USWC’s tandem network beginning at 11:59 p.m., November 20, 1998.  However, our order provided USWC an opportunity to file a written response to ICG’s motion for emergency relief, and to request a hearing to be held on November 20, 1998 to allow the Commission to reconsider whether the emergency order should be modified.

2. In response to a motion by USWC, we directed that the hearing to consider whether Decision No. C98-1139 should be modified would be conducted by the full Commission on November 20, 1998.  See Decision No. C98-1142 (Mailed Date of November 19, 1998).  Prior to hearing on this matter, USWC filed its Verified Motion for Reconsideration of the emergency order.  The Commission, in accordance with Decision No. C98-1142, conducted the hearing to consider whether to modify the emergency relief on November 20, 1998.  At that hearing we heard oral argument from ICG and USWC.  Based upon that argument, we orally vacated the emergency relief granted in Decision No. C98‑1139.  The instant order will serve to record our oral rulings.

B. Discussion

3. USWC’s verified response to ICG’s motion and the comments at the November 20, 1998 hearing persuade us that the order granting emergency relief should be vacated.  The written and oral comments indicate that USWC was scheduled to turn-up nine new T1s (i.e., 216 trunks) in the Fort Collins, Colorado area on November 25, 1998, five days after the Commission’s emergency relief would take effect.  These new facilities will, according to the written and oral comment in the present record, alleviate the call blocking problem complained of by ICG in this proceeding.  Moreover, USWC’s comments--we find these to be credible--indicate that the routing of ICG’s overflow traffic on USWC’s tandem network would likely cause call blocking problems for USWC’s end-users.  As such, our emergency order would likely harm USWC’s customers.

4. In light of the immediately impending installation of new trunking facilities in the Northern Colorado area, we are unable to conclude that ICG will suffer irreparable harm without emergency relief from the Commission.  Additionally, the likelihood that the routing of ICG’s overflow traffic on USWC’s tandem network would harm other persons (i.e., USWC’s end-users) convinces us that ICG’s request for emergency relief should not be granted.

5. We will not order USWC to take any specific actions at the present time.  USWC is encouraged to turn-up the new Ts as soon as possible and feasible.
  Since the instant decision denying emergency relief is, in part, based upon the impending installation of new facilities, USWC is directed to file a written report with the Commission confirming that the nine new T1s have been turned up.
  That report shall be filed with the Commission forthwith after the new T1s have been turned-up.

II. ORDER

A. The Commission Orders That:

6. Decision No. C98-1139 is vacated.

7. Consistent with the above discussion, U S WEST Communications, Inc., is directed to file a written report with the Commission regarding the installation of new trunking facilities in Northern Colorado, as referenced in U S WEST’s Verified Motion for Reconsideration.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
November 20, 1998.
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III. Commissioner R. Brent Alderfer Concurring, In PART, and
     DISSENTING, IN PART:
A.
To have Colorado customers of a competitive local exchange provider, or any other telecommunications providers, experiencing call blocking is irreparable harm, as Commission Staff correctly concluded at the initial deliberations on this matter.  When there are solutions available to this or other interoperability issues that have been withheld or delayed by reason of competitive disputes between market participants, the Commission’s job is to resolve those disputes promptly so that the market can move forward with the delivery of services.

B.
U S WEST Communications, Inc.’s (“USWC”) comments at the hearing indicate that it could provision the new facilities sooner than November 25, 1998 by rearranging its construction schedule.  The present record indicates that end-users in Northern Colorado are experiencing call blockage problems.  The record does not indicate that end-users in other areas of USWC’s service territory are experiencing such problems.  Consequently, I would have ordered USWC to provide the new T1 lines in the relevant area as expeditiously as possible and no later than November 23 as it acknowledged it could do.
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� As discussed in the dissenting opinion, USWC likely could provision the new Ts a few days prior to November 25, 1998, but only by delaying other projects presently scheduled to be implemented prior to the new Ts in Northern Colorado.  USWC opposed this relief since it could harm other providers and the customers of other providers.  The evidence now before us provides no assurance that other companies and other end-users would not be harmed by ordering USWC to place ICG’s projects at the front of the queue.  Before granting extraordinary temporary relief--relief granted without a full evidentiary hearing--we should consider whether that relief would harm other persons.  Since the present record does not explain the consequences of a Commission directive changing USWC’s construction schedule, we are unwilling to order this relief.


� At the November 20, 1998 hearing, we ordered USWC to provide oral reports to Commission advisors within 24 hours of turning-up the new Ts. Those reports have been provided.
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