Decision No. C98-1190

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of u s west COMMUNICATIONS, inc. for specific forms of price regulation.

Procedural Order And Notice Of Hearing

Mailed Date:  December 4, 1998

Adopted Date:  November 25, 1998

I.
BY THE COMMISSION:

A.
Statement

1. This proceeding concerns the application by U S WEST Communications, Inc. (“USWC”), for specific forms of price regulation in lieu of traditional rate-of-return regulation.  The Commission, on May 23, 1998 through June 4, 1998 and June 24 and 25, 1998, conducted hearings in this case to hear the proposals of USWC and other parties to this case concerning the manner in which USWC should be regulated.  On October 29, 1998, USWC, Staff of the Commission (“Staff”), and the Colorado Office of Consumer Counsel (“OCC”) filed their Joint Motion to Accept Stipulation and Settlement Agreement.  That motion requests that the Commission approve the attached Stipulation and Settlement Agreement (“Stipulation”) between the three parties as a full resolution of issues raised in this proceeding.

2. Since the Stipulation was not agreed to by all parties to this case, we conducted a prehearing conference on November 24, 1998 for the purpose of receiving comment relating to the procedure to be utilized for consideration of the Stipulation.  Additionally, MCI WorldCom, Inc., ICG Telecom Group, Inc., NEXTLINK Colorado, L.L.C., and McLeodUSA Telecommunications Services, Inc. (collectively “Joint Respondents”), submitted their Joint Response to the Stipulation and Settlement Agreement on November 20, 1998.  We now determine that, as suggested by the Joint Respondents, additional hearings are necessary to consider whether the Stipulation should be approved by the Commission.

3. To accommodate those additional hearings, we now establish the following procedures:

•
Beginning immediately, the parties shall be allowed to conduct additional discovery relating to matters set forth in the Stipulation.  Response time to written discovery shall be seven days.

•
No written discovery shall be propounded after December 22, 1998.  Oral depositions, if necessary, shall be conducted no later than January 8, 1999.

•
On or before January 8, 1998 all parties, including the proponents of the Stipulation, shall prefile their testimony and exhibits addressing whether the Commission should approve the Stipulation.  Persons who have not submitted prefiled testimony by that date shall not be permitted to testify at the scheduled hearings.

•
Hearings shall commence on January 14, 1999 and continue, as necessary, on January 15, 1999.

4. The additional hearings in this case shall be limited to issues relating to whether the Commission should approve the Stipulation proposed by USWC, Staff, and the OCC.  Therefore, relevant matters to consider at the new hearings would include whether the Commission should approve the specific rate and revenue agreements contained in Sections IV and V (pages 20 through 27) of the Stipulation.  Parties shall not be permitted to repeat testimony presented at the hearings already conducted in this case.

B.
Pending Motions

The Commission has orally granted a number of motions in this case, including:  The Motion to Reschedule Prehearing Conference filed by USWC on November 23, 1998; the motion for late intervention filed by ACI Corporation on November 20, 1998; the petition to intervene filed by McLeodUSA Telecommunications Services, Inc., on November 23, 1998; and the petition for leave to intervene filed by NEXTLINK Colorado, L.L.C. on November 20, 1998.  This order will serve to record those rulings.

II.
order

A.
The Commission orders that:

1. The procedures discussed above are hereby adopted.

2. Hearing in this matter is scheduled to commence at the following date, time, and place:

DATE:

January 14, 1999

TIME:

9:00 a.m.

LOCATION:

Commission Hearing Room A



1580 Logan Street, Office Level 2



Denver, Colorado

Hearing shall continue, as necessary, on January 15, 1998.

3. The Motion to Reschedule Prehearing Conference filed by U S WEST Communications, Inc., on November 23, 1998 is granted.

4. The requests for late intervention by ACI Corporation, McLeodUSA Telecommunications Services, Inc., and NEXTLINK Colorado, Inc., are granted.  These parties shall take these proceedings as they exist on the date of their intervention.

5. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 25, 1998
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____________________

Bruce N. Smith

Director



iii.
Commissioner vincent Majkowski DISSENTING

I dissent from the majority decision to issue a new public notice (re-noticing) of the Stipulation and Settlement Agreement (“Stipulation”) proposed by U S WEST Communications, Inc. (“USWC”), Staff of the Commission, and the Office of Consumer Counsel (“OCC”), and to conduct new hearings regarding the acceptability of the Stipulation.  In my view, the proposals set forth in the Stipulation are within the original notice of this proceeding.  I believe this Commission has this authority based on § 40-15-501, C.R.S.  Specifically “... The Commission is encouraged, where competition is not immediately possible, to utilize other interim marketplace mechanisms wherever possible, both the ultimate goal of replacing the regulatory framework established in Part 2 of this article with a fully competitive telecommunications marketplace statewide as contemplated in this Part 5.”  This in my opinion is the authority to move from rate of return regulation to price regulation for USWC.  Additionally, all parties in this case have had adequate opportunity to address the issues as they arose in the previously conducted hearings and approval of requests for late intervention stated those parties agreed to take these proceedings as they existed on the date of intervention.  The Commission has already conducted extensive evidentiary hearings in this case, and the positions of all parties, including those objecting to the Stipulation, are already clear in the record.  

Even with the approval of the late Intervenors ACI Corporation, NEXTLINK Colorado, L.L.C., and McLeodUSA Telecommunications Services, Inc., I believe the analysis of USWC, Staff, and the OCC on the Stipulation could have proceeded as tentatively scheduled for December 1, 1998, etc.  The interests of the late filed intervenors along with those intervenors with standing who expressed an interest in evaluating the validity and acceptability of the Stipulation could have been accomplished through cross-examination of the witnesses being sponsored by USWC, Staff, and the OCC to support the Stipulation.  From the proceeding, the Commission could have determined the strengths and weaknesses of the Stipulation—-i.e., whether this agreement addressed and resolved Staff’s and the OCC’s concerns relating to USWC’s current reported earnings level by requiring USWC to implement revenue reductions totaling $84,000,000-—thus allowing a specific form of price regulation for USWC.  With this majority decision the process continues to be drawn out longer than I believe is necessary.
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� On November 27, 1998, we issued a separate public notice of the Stipulation and have provided additional opportunity for interested persons to intervene in this case.
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