Decision No. C98-1188

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-542T

IN THE MATTER OF EMERGENCY RULES ESTABLISHING RATE CAP FOR RESIDENTIAL BASIC LOCAL EXCHANGE SERVICE FOR PRICE REGULATED LOCAL EXCHANGE CARRIERS

Decision Adopting Emergency Rules
Mailed Date:   December 2, 1998

Adopted Date:  November 25, 1998

BY THE COMMISSION

Statement
1. This matter comes before the Commission for adoption of emergency rules establishing a rate cap for residential basic local exchange service for price regulated local exchange carriers (“LEC”).  These emergency rules amend Rules 3.1.5 and 3.2.2.12, Rules Regulating Applications by Local Exchange Telecommunications Providers for Specific Forms of Price Regulation, 4 CCR 723-38. For the reasons set forth in this decision, we now adopt on an emergency basis (i.e. without compliance with the rulemaking requirements for permanent rules set forth § 24-4-103, C.R.S.) the rules appended to this order as Attachment A.  We take this action in accordance with the provisions of § 24-4-103(6), C.R.S.

2. Generally, the purpose of the rules adopted by this order is to clarify that LECs that are granted price (i.e. flexible) regulation by Commission order or rule, are still required to comply with the statutory rate cap for residential basic local exchange service, as set forth in § 40‑15‑502(3)(b)(I), C.R.S.  Generally, § 40-15-502(3)(b)(I) directs that prices for residential basic local exchange service, including zone charges. may not rise above the levels in effect on the effective date of the statute.
  That rate cap applies even to LECs granted a form of price regulation.  The emergency rules clarify this point.

3. We adopt the attached rules as emergency rules in accordance with the provisions of § 24-4-103(6), C.R.S.  We find that immediate adoption of the rules attached to this decision is imperatively necessary to comply with State law, specifically § 40-15-502(3)(b)(I), is necessary for the preservation of public health, safety and welfare, and compliance with the rulemaking requirements associated with permanent rules, as set forth in § 24-4-103, C.R.S., would be contrary to the public interest.

4. As grounds for these findings, we note:  The Commission recently revised Rule 723-38-3 (“Rule 38-3).  See Decisions Nos. C97-1204 and C98-46 entered in Docket No. 97R‑177T.  The revisions to Rule 38-3 established a new default form of price regulation for Competitive Local Exchange Carriers (“CLEC”).  The default price regulation for CLECs was, as explained in Decisions Nos. C97-1204 and C98-46, adopted for the purpose of promoting competition in the local exchange market consistent with the Legislative goals stated in § 40-15-501, C.R.S.  However, the revisions to Rule 38-3 did not specify that the § 40-15-502(3)(b)(I) rate cap applies even where a CLEC receives the default form of price regulation.  The Legislative Legal Services Committee, pursuant to the provisions of § 24‑4‑103(8)(d), C.R.S., has voted to rescind the entirety of Rule 38-3 based upon advice from is Staff that failure to specify the § 40-15-502(3)(b)(I) rate cap renders the rule unlawful.  Since invalidation of Rule 38-3 would harm the public interest by abolishing the default form of price regulation accorded to CLECs and, consequently impede the development of competition in the local exchange market, we find it necessary to immediately revise the rule to address the Legal Services Committee’s concerns relating to the § 40‑15-502(3)(b)(I) rate cap.  Therefore, emergency adoption of the attached rules is appropriate.  The statutory authority for adoption of these rules is set forth in §§ 40-2-108, and 40-15-503(2)(c)(I), C.R.S.

5. The rules attached to this order shall be effective immediately upon the mailed date of this decision.  Such rules shall remain in effect until permanent rules become effective or for 210 days, whichever period is less.  

ORDER

The Commission Orders That:

1. The rules appended to this decision as Attachment A are hereby adopted as emergency rules consistent with the above discussion.

2. This Order is effective upon its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING
November 25, 1998.
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____________________

Bruce N. Smith

Director
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�  Certain exceptions to the rate cap are provided for in § 40-15-502.
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