Decision No. C98-1175

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-533T

IN THE MATTER OF EMERGENCY RULES RELATING TO THE COLORADO HIGH COST SUPPORT MECHANISM AND THE COLORADO HIGH COST ADMINISTRATION FUND.

Decision Adopting Emergency Rules
Mailed Date:   November 27, 1998

Adopted Date:  November 25, 1998

BY THE COMMISSION

Statement
1. This matter comes before the Commission for adoption of Emergency Rules Prescribing the High Cost Support Mechanism and prescribing the Procedures for the Colorado High Cost Administration Fund, 4 CCR 723-41. For the reasons set forth in this decision, we now adopt on an emergency basis (i.e. without compliance with the rulemaking requirements for permanent rules set forth § 24-4-103, C.R.S.) the rules appended to this order as Attachment A.
  We take this action in accordance with the provisions of § 24-4-103(6), C.R.S.

2. Generally, the purposes of the rules adopted by this order are to establish emergency procedures relating to the administration of the Colorado High Cost Support Mechanism and the Colorado High Cost Administration Fund.  The rules attached to this order set forth specific requirements relating to these purposes.

3. We adopt the attached rules as emergency rules in accordance with the provisions of § 24-4-103(6), C.R.S.  We find that immediate adoption of the rules attached to this decision is imperatively necessary to comply with provisions set forth in Senate Bill 98-177, particularly those provisions set forth in § 40-15-208, C.R.S., and that immediate adoption of the rules is necessary for the preservation of public health, safety and welfare.  As such, compliance with the rulemaking requirements associated with permanent rules, as set forth in § 24-4-103, C.R.S., would be contrary to the public interest.

4. As grounds for this finding, we note that the amendments to § 40-15-208, enacted in the 1998 Legislative session, effected certain changes to the method of supporting high cost local exchange service
 in the State, including:  (1) abolishing the Colorado High Cost Fund (“CHCF”) previously established by statute (§ 40-15-208 (1997)) and Commission rules (4 CCR 723-41), and authorizing the Commission to create a High Cost Support Mechanism (“HCSM”) in place of the CHCF; (2) setting a $60 million cap for the HCSM; (3) requiring the Commission to submit a report to the Legislature relating to operation of the HCSM; and (4) establishing the Colorado High Cost Administration Fund in the State Treasury.

5. In order to implement the 1998 legislative amendments to § 40-15-208, we initiated rulemaking proceedings to adopt permanent rules.  See Docket No. 98R‑334T.  An Administrative Law Judge, pursuant to the provisions of § 40-6-109(2), C.R.S., has conducted the rulemaking proceeding, and has issued a decision recommending adoption of certain permanent rules.  However, exceptions have been filed to the ALJ’s decision.  Under applicable provisions of the Public Utilities Law, specifically those statutes establishing the procedures for Commission consideration of exceptions (§ 40-6-109(2)) and for applications for rehearing, reargument, or reconsideration of Commission decisions (§ 40-6-114), the permanent rules implementing § 40-15-208 cannot become effective prior to January 1, 1999.

6. We note that it is necessary for the Commission to have the emergency high cost rules in effect by January 1, 1999 in order to effectuate collection of high cost monies by contributing telecommunications providers by that date.  Beginning collection of high cost funds by January 1, 1999 is necessary in order for the Commission to provide high cost support to rural telecommunications providers commencing April 30, 1999  These are the telecommunications providers which have traditionally been supported by the high cost support mechanisms previously established by the Legislature and the Commission.  Since § 40-15-208 abolished the prior CHCF and substituted the HCSM in its place, it is critical that the new mechanism be in place by January 1, 1999.

7. The emergency amendments to the high cost fund rules, 4 CCR 723-41, implement the provisions of the newly enacted § 40-15-208.  For example, the amendments: delete references to the CHCF and establish the HCSM in its place; acknowledge the Legislative cap on the high cost mechanism and establish a method for adjusting high cost support to individual providers in the event the cap is exceeded; establish a method for contributing telecommunications providers to remit high cost contributions directly to receiving providers;
 etc.

8. For these reasons, emergency adoption of the attached rules is appropriate.  The statutory authority for 

adoption of these rules is set forth in §§ 40-2-108, and 40‑15‑208, C.R.S.

9. The rules attached to this order shall become effective immediately upon the mailed date of this decision.  Such rules shall remain in effect until permanent rules become effective or for 210 days, whichever period is less.  

ORDER

The Commission Orders That:

1. The rules appended to this decision as Attachment A are hereby adopted as emergency rules consistent with the above discussion.

10. This Order is effective upon its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING
November 25, 1998.
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�  The emergency rules adopted here are, in actuality, amendments to existing Commission rules found at 4 CCR 723-41.


�  The HCSM, like the CHCF, is intended to promote universal telephone service by providing support for local exchange service in high cost areas.


�  Under the existing CHCF rules, all high cost contributions were remitted to a fund administered by the State, and payments were made to receiving providers by the State.  Section 40-15-208 abolished the State fund.  As such, it is necessary to establish a procedure for direct carrier-to-carrier payments.
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