Decision No. C98-1166

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98D-370T

IN THE MATTER OF THE APPLICABILITY OF § 40-15-502(3)(B)(1), C.R.S., TO REVISIONS IN THE DEFINITION OF BASIC LOCAL TELEPHONE SERVICE.

Declaratory Order

Mailed Date:  December 1, 1998

Adopted Date:  November 25, 1998

I.
BY THE COMMISSION

A.
Statement

In Decision No. C98-811 (Mailed Date of August 25, 1998), we opened this docket for the purpose of issuing a declaratory order concerning the applicability of the rate cap contained in § 40-15-502(3)(b)(I), C.R.S. (“§ (3)(b)(I)”), to second and additional residential access lines, and the effect of that rate cap on high cost support funding decisions which may be made by the Commission in the future.  Decision No. C98-811 identified three specific questions regarding these issues and requested that interested parties submit written comment on these questions.  Several parties filed opening and reply comments in response to our request including:  the Colorado Office of Consumer Counsel (“OCC”); the Colorado Telecommunications Association (“CTA”); U S WEST Communications, Inc. (“USWC”); and MCI Telecommunications Corporation, MCImetro Access Transmission Services, Inc. (collectively “MCI”), and NEXTLINK Colorado L.L.C. (“Nextlink”) jointly.  Now being duly advised in the premises, we issue our decision in this matter.

B.
Discussion

1.
Applicability of Rate Cap to Second and Additional Residential Access Lines

a. The first two questions on which we requested comment in Decision No. C98-811 were:

· Does the rate cap provision in § 40‑15‑502(3)(b)(I), C.R.S., apply to second and additional residential access lines independent of the Commission definition of basic service under § 40‑15‑502(2), C.R.S.; and

· Does the Commission have the legal discretion to define residential basic service to include only a single access line for purposes of the rate cap provision of § 40-15-502(3)(b)(I), C.R.S.

Decision No. C98-811 points out that the meaning of the rate cap provision in § (3)(b)(I) (i.e., whether it applies to second and additional residential lines) may affect the Commission’s decisions with respect to high cost funding and the definition of basic service in pending and future dockets.

b. Section (3)(b)(I), in relevant part, provides:

Consistent with the public interest goal of maintaining affordable and just and reasonably priced basic local telecommunications service for all citizens of the state, the commission shall structure telecommunications regulation to achieve a transition to a fully competitive telecommunications market with the policy that prices for residential basic local exchange service, including zone charges, if any, do not rise above the levels in effect on the effective date of this section for comparable service....

(emphasis added)  Therefore, § (3)(b)(I) imposes a statutory rate cap on “residential basic local exchange service.”

c. With the exception of CTA, all parties who submitted comment agree that the Commission has the discretion to define “residential basic local exchange service” in a manner which would make the § (3)(b)(I) rate cap inapplicable to second and additional residential access lines.  We agree with those parties.

d. We note, as the parties point out, that § (3)(b)(I) itself does not specify whether “residential basic local exchange service” includes a single line only, or multiple lines.   The very statute which contains the rate cap is silent on the issue.  As such, § (3)(b)(I) does not indicate whether the Legislature intended the rate cap to apply to multiple residential access lines.

e. The Legislature did define “basic local exchange service” in § 40-15-102(3), C.R.S.:

‘Basic local exchange service’ or ‘basic service’ means the telecommunications service which provides a local dial tone line and local usage necessary to place or receive a call within an exchange area and any other services or features that may be added by the commission under section 40-15-502(2).

f. Neither does § 40-15-102(3), C.R.S., specify whether residential “basic local exchange service” includes second and additional access lines.  However, § 40-15-102(3), C.R.S., does state that basic local exchange service is the service that provides a local dial tone line and local usage “necessary to place or receive a call”.  This language which refers to a “dial tone line”, allows room for applying the definition to a single line, which as the parties point out is all that is necessary for a residential customer to place or receive a telephone call; second or additional lines are not necessary for such a purpose.  Consequently, we conclude that the Legislature has not expressed an intent to define “basic local exchange service” as necessarily including second and additional access lines for purposes of the § (3)(b)(I) rate cap.

g. Furthermore, we note that § 40-15-502(2), C.R.S., specifically grants the Commission discretion to define “basic local exchange service.”  Section 40-15-502(3), C.R.S., states that, “Basic service is the availability of high quality, minimum elements of telecommunications services, as defined by the commission, at just, reasonable, and affordable rates to all people of the state of Colorado....”  The lack of specific statutory language defining residential “basic local exchange service” as including second and additional access lines, in §§ 40-15-102(3) and (3)(b)(I), C.R.S., along with the Commission’s discretion to define “basic service,” in § 40-15-502(2), C.R.S., persuades us that we have the legal prerogative to define the term as including only a single line with respect to the § (3)(b)(I) rate cap.

h. Finally, we agree with the parties that including second and additional residential access lines in the § (3)(b)(I) rate cap (by limiting the Commission’s discretion to define residential basic local exchange service as including a single line only for purposes of the cap) may be inconsistent with the Legislative goal of promoting universal service:
  The cost to local exchange carriers (“LECs”) for providing second and additional residential lines in high cost areas will certainly exceed the § (3)(b)(I) rate cap.  If LECs are unable to recover cost-of-service from residential customers because of the cap, it is possible that such costs will have to be compensated for through high cost funding.
  This circumstance would increase the amounts necessary for the high cost fund, and, in turn, the high cost surcharges imposed upon all telephone customers, including residential customers.  Increasing the amount of high cost support to be collected from end-users may contravene the Legislative intent of promoting universal service at “just, reasonable, and affordable rate.”
  See § 40-15-502(2), C.R.S.  Moreover, assuming that the amount of monies available for high cost support is limited (see footnote 3), supporting second and additional residential lines would leave lesser amounts of support available for high cost customers with only a single line.  This result may also contravene the goal of universal service.

i. For all these reasons, we conclude that the Commission does have the legal discretion to define “residential basic local exchange service” to a single line for purposes of the § (3)(b)(I) rate cap.

2.
Effect of the Rate Cap on High Cost Support

j. The third question, in Decision No. C98-811, on which we requested comment was:


In the event the rate cap provision in § 40-15-502(3)(b)(I), C.R.S., applies to second and additional residential access lines regardless of the Commission definition of basic service under § 40-15-502(2), C.R.S., does the Commission have the discretion to exclude second and additional residential access lines from high cost support mechanisms under § 40-15-502(5), C.R.S.?

The OCC and USWC argue that the definition of “residential basic local exchange service” for purposes of the § (3)(b)(I) rate cap must be the same as its definition for purposes of providing high cost support under § 40-15-502(5), C.R.S.  CTA contends that under no circumstances, regardless of the Commission’s definition of “residential basic local exchange service”, is the Commission empowered to limit high cost support to a single residential line.  MCI/Nextlink, in effect, argue that the Commission does have the legal prerogative to limit high cost support to a single residential access line even if the § (3)(b)(I) rate cap is interpreted to apply to all residential lines.

k. We conclude that a Commission-established high cost support mechanism need not support second and additional access lines, regardless of our definition of basic local exchange service with respect to the § (3)(b)(I) rate cap.  That is, we disagree with arguments by the OCC and USWC that the definition of “residential basic local exchange service,” for purposes of the statutory rate cap, is legally required to be the same as that term’s definition, for purposes of high cost support.

l. We first emphasize that the statutes directing the Commission to establish a high cost support mechanism do not mandate that all access lines be supported, nor do the relevant statutes specify the manner in which the mechanism should support eligible services (e.g., how much support should be provided to eligible services).  For example, § 40-15-502(5), C.R.S., provides that:


In order to accomplish the goals of universal basic service, universal access to advanced service, and any revision of the definition of basic service under subsection (2) of this section, the commission shall create a system of support mechanisms to assist in the provision of such services in high cost areas. ...

(emphasis added).  Similarly, the recently amended § 40‑15‑ 208(2)(a), C.R.S., authorizes the Commission to establish a high cost support mechanism “to provide financial assistance to local exchange providers to help make basic local exchange service affordable...”  The Legislature has simply directed that the Commission establish a high cost mechanism which aids local exchange providers in their provision of service in high cost areas in accordance with rules adopted by the Commission; the Legislature has not commanded that the mechanism support all access lines.  Indeed, the $60,000,000 cap on the high cost fund (§ 40-15-208(2)(d)(1), C.R.S.) represents the Legislature’s acknowledgment that the high cost fund may not fully subsidize all local exchange services.

m. We also observe that there may be good reason to distinguish between first and additional access lines for the specific purpose of providing high cost support.  High cost funding is intended to promote the goal of universal service, that is, universal access to the public switched network.  See § 40-15-502(5), C.R.S.  Access to the network is indispensable to the general health, safety, and welfare.  However, a single line provides a customer with access to the public telephone network and those benefits served by such access.  Second and additional lines are not indispensable to access to the network.  Given other considerations (e.g., the burden upon the high cost mechanism), the Commission may rightfully distinguish between first and additional access lines for purposes of providing high cost support, regardless of the applicability of the § (3)(b)(I) rate cap.

n. In support of the argument that the high cost mechanism must support all residential lines subject to the § (3)(b)(I) rate cap, USWC (and apparently the OCC) reason that LECs must be permitted to recover the cost of residential local service either from the rates charged for that service or from the high cost fund.  If the rates for second and additional lines are capped (by § (3)(b)(I)) at a level below cost, the difference must be offset with high cost support.  Otherwise, USWC argues, this circumstance would constitute an unlawful confiscation of the carrier’s property without just compensation.  We disagree with this analysis for purposes of the present docket.

Notably, LECs such as USWC may be able to recover some of their costs for providing high cost residential access lines from other rates, including the rates for residential local service in non-high cost areas.
  So long as a LEC’s total rate structure provides it with the opportunity to recover its total cost-of-service, there is no impermissible confiscation.  Duquesne Light Co. v. Barasch, 109 S.Ct. 609 (1989).  We are unable to conclude, based upon the comment presented in the instant docket, whether a particular LEC would be unable to recover the costs of providing second and additional residential lines from sources other than rates for those lines or from the high cost mechanism.  As such we conclude that, as a matter of 

o. law, the Commission retains the discretion to exclude second and additional residential access lines from high cost support, regardless of the applicability of the § (3)(b)(I) rate cap to those lines.

II.
ORDER

A.
The Commission Orders That:

1.
This declaratory order is now entered with respect to those questions discussed above.

2.
The 20-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

3.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
November 25, 1998.
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III.
CHAIRMAN ROBERT J. HIX CONCURRING, IN PART, AND DISSENTING, IN PART:
A.
I agree with the portion of the majority opinion which holds that the Commission’s high cost mechanism need not support second and additional residential access lines, regardless of the applicability of the rate cap in § 40-15-502(3)(b)(I), C.R.S., to those lines.  However, I dissent from the holding that the rate cap in § 40-15-502(3)(b)(I), C.R.S. (“§ (3)(b)(I)”), does not apply to second and additional residential lines.

B.
Section (3)(b)(I) imposes a statutory rate cap on “residential basic local exchange service.”  The majority in this case essentially concludes that the Legislature has not specifically defined “residential basic local exchange service” as including second and additional access lines;
 therefore, the Commission has the discretion under § 40-15-502(2), C.R.S., to define the term as meaning one line only.  I believe this reasoning is incorrect.

C.
I first note that the Legislature has enacted a specific definition of “basic local exchange service.”
  Section 40-15-102(3), C.R.S., provides:

‘Basic local exchange service’ or ‘basic service’ means the telecommunications service which provides a local dial tone line and local usage necessary to place or receive a call within an exchange area and any other services or features that may be added by the commission under section 40-15-502(2).

Parties such as the Office of Consumer Counsel (“OCC”) and MCI Telecommunications Corporation, MCImetro Access Transmission Services, Inc., and NEXTLINK Colorado L.L.C. argue--the majority accepts this argument--that second and additional lines do not come within the statutory definition because these lines are not “necessary to place or receive a call.”  That is, those parties assert that a customer needs only a single line to place or 

receive a call, and, therefore, second or additional lines are not “necessary” for purposes of placing or receiving calls.  As such, the statutory condition that “basic local exchange service” is service “necessary to place or receive a call within an exchange area” does not apply to any access line other than the first line.  This argument plainly misconstrues the statute.

D.
The statutory phrase “necessary to place or receive a call within an exchange area” is merely descriptive of the antecedent phrase “local dial tone line and local usage.”  That description reflects the fact that dial tone line and usage are necessary in order for any customer to place or receive a telephone call on any access line, whether the first or the hundredth.  That is, the statutory definition recognizes that dial tone line and usage are the actual components of basic local service which enable any end-user to place or receive telephone calls on any access line.  The statutory language does not indicate, as argued by the OCC and U S WEST Communications, Inc., that if the end-user has access to the public telephone network through a single line, all other access lines do not qualify as “basic local exchange service.”

E.
Section 40-15-102(3), C.R.S., the majority observes, does not specify that the term “basic local exchange service” includes second and additional lines.  However, neither does the statute specifically state that the definition refers to the customer’s first access line only.  In fact, § 40-15-102(3), C.R.S., plainly and clearly states that if a service includes:  (1) dial tone line; and (2) local usage, it constitutes “basic local exchange service.”  It is indisputable that second and additional residential access lines include these two elements--without them the lines would not provide access to the public telephone network.  As such, these lines plainly and clearly come within the statutory definition of residential “basic local exchange service.”

F.
The majority concludes that the Commission has discretion to exclude second and additional residential access lines from the definition of “basic local exchange service.”  However, inasmuch as second and additional access lines are comprised of dial tone line and local usage, a provision which excludes these lines from the definition of “basic local exchange service” would be expressly inconsistent with the statute.  In my view, since the Legislature has specifically stated that a service which includes dial tone line and local usage is “basic local exchange service”, the Commission is not free to rule otherwise.

G.
As for the Commission’s statutory discretion to define “basic local exchange service” under § 40-15-502(2), C.R.S., I note that this discretion is specifically limited by § 40-15-102(3), C.R.S.  In particular, the latter provision states that “basic local exchange service” is dial tone line and usage “and other services or features that may be added by the commission under section 40-15-502(2)” (emphasis added).  In short, the Commission’s discretion to amend the statutory definition of “basic local exchange service” is limited to expanding the features to be included in the service.  Section 40-15-102(3), C.R.S., in conjunction with § 40-15-502(2), C.R.S., do not permit the Commission to contract the definition by excluding services which do include dial tone line and local usage.

H.
Lastly, the Colorado Telecommunications Association points out that when the Legislature has intended to limit application of a telecommunications statute to a single line only, it has expressly done so.  In particular, § 40-3.4-104, C.R.S., limits low-income telephone assistance to, “... a single dial tone line and the flat rate usage charge in the principal residence of an eligible subscriber. ...”  This persuades me that had the Legislature intended to limit the § (3)(b)(I) rate cap to the first residential line it would have done so explicitly.

I.
For all these reasons, I conclude that the § (3)(b)(I) rate cap relating to “residential basic local exchange service” applies to second and additional lines.  I therefore dissent from the majority opinion on this point.
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� Whether second and additional residential access lines should continue to be included in the definition of “basic local exchange service” for purposes of the § (3)(b)(I) rate cap, and whether second and additional residential lines will receive high cost support are decisions to be made in the future.


� As discussed infra, we do not conclude that high cost support must be provided for second and additional lines in the event the Commission defines residential basic local exchange service as including such lines.


� In amendments to § 40-15-208(2)(d)(1), C.R.S., adopted in Senate Bill 98-177, the Legislature expressed concern with the potential size of the High Cost Fund by capping the amount of the Fund at $60,000,000 for 1998 and 1999.


� As discussed above, it is possible that second and additional residential access lines may become a burden upon the high cost mechanism.  However, the present record does not support this analysis at this time.


� Apparently, USWC itself is presently recovering its costs of providing second and additional residential lines for high cost customers from sources other than rates for those lines or the existing high cost mechanism.


� The majority implicitly and correctly recognizes that the Commission cannot take an action which is inconsistent with the statute.  For the reasons discussed here, I believe that exempting second and additional residential lines from the § (3)(b)(I) rate cap is, in fact, inconsistent with existing statutes.


� The majority opinion acknowledges the existence of the statutory definition of “basic local exchange service,” but then proceeds to disregard it by holding that the statute is unclear as to whether it applies to second and additional lines, and, on that basis, concluding that the Commission has discretion to limit the term to single line service.
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