Decision No. C98-1154

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-337T

IN THE MATTER OF THE APPLICATION OF Northpoint Communications, Inc. requesting a certificate of public convenience and necessity to provide LOCAL EXCHANGE TELECOMMUNICATIONs SERVICE on a resale and facilities-based basis in THE STATE OF COLORADO; and Applica-tion for a certificate of public convenience and necessity to provide specified Emerging competitive telecommunications services throughout the State of Colorado.

Decision Denying Application For Rehearing, Reargument, Or Reconsideration

Mailed Date:  November 25, 1998

Adopted Date:  November 18, 1998

I. BY THE COMMISSION:

A.
Statement

This matter comes before the Commission for ruling upon the application for rehearing, reargument, or reconsideration (“RRR”) filed by Intervenor OnePoint Communications-Colorado, LLC (“Onepoint”) on October 27, 1998.  Applicant NorthPoint Communi-cations, Inc. (“Applicant” or “Northpoint”), has filed its response to the application for RRR.
  Now being duly advised in the premises, we will deny the application for RRR.

B.
Discussion

1. The application for RRR, in general, objects to our prior decision granting authority to Northpoint to conduct operations as a local exchange carrier and as a provider of emerging competitive services.  We issued those authorities to Northpoint in Decision No. C98-900, the decision to which the application for RRR is addressed.  Essentially, Onepoint’s argu-ments, in its application for RRR, are:  (1) Northpoint and the Commission failed to give proper notice of the application for new authority to Onepoint; and (2) the Commission unlawfully failed to hold an evidentiary hearing to consider Onepoint’s argument that Northpoint’s trade name is deceptively similar to Onepoint’s name.  We reject both arguments.

With respect to the notice issue, Onepoint cor-rectly notes that Northpoint failed to give contemporaneous notice of the filing of its application for new authority to Onepoint.  However, the inferences and legal conclusions Onepoint draws from this fact are otherwise unsupported and, in most respects, clearly incorrect.  First, Onepoint somehow concludes that the failure to provide contemporaneous notice to it of the initial application indicates that the application was fraudu-

2. lent.
  This assertion is unreasonable.  The record in this matter indicates that Commission Staff
 pointed out to Applicant the failure to list Onepoint as a competing provider and to pro-vide notice of the application to Onepoint.  Pursuant to Commis-sion Staff’s comment, Northpoint itself gave notice to Onepoint of its application.  See Exhibit 1 to the application for RRR.  Nothing in this record indicates fraudulent conduct on the part of the Applicant.  Moreover, inasmuch as that notice was sent to Onepoint on August 13, 1998--15 days prior to the time for filing a request for intervention in this case--it was timely.  Onepoint was not prejudiced by the Applicant’s failure to give contempo-raneous notice of the filing of the application to Onepoint.

3. Further, the Commission’s records in this proceed-ing indicate that Commission notice of Northpoint’s application was sent to Onepoint’s counsel in this matter, Mark Davidson, on July 29, 1998.  Finally, the Applicant correctly notes that Onepoint did, in fact, receive notice of Northpoint’s application in a timely manner.  Onepoint filed its request for intervention in this matter on a timely basis,
 and that request for inter-vention did not suggest that notice was improper or somehow prej-udicial to Onepoint.
4. Onepoint also notes that the Commission erro-neously failed to serve it with a copy of Decision No. C98-900 on the date it was first issued.  However, the record (i.e., the October 8, 1998 letter from Director Smith) indicates that this failure was due to administrative error, and was corrected by the reissuance of Decision No. C98-900 with a new effective date.  That is, the decision was reissued to provide Onepoint the full opportunity to file its application for RRR.

5. The record clearly indicates that Onepoint receiv-ed full and timely notice of Northpoint’s application and the Commission decision granting the application.  For these reasons, we find Onepoint’s argument to be absolutely without merit.

As for the Commission’s failure to hold an evi-dentiary hearing regarding the claim that Northpoint’s trade name is deceptively similar to Onepoint’s, we respond:  If Onepoint desired a hearing on the matter, we note that its Notice of Intervention failed to state that desire, and, as such, was defective.  More importantly, we agree with Northpoint’s response to the application for RRR that this issue (i.e., whether the two trade names are deceptively similar) is a matter better raised in 

6. other forums, such as the United States Patent and Trademark Office.  For this reason, we affirm our decision to grant the application without hearing.

ii.
order

A.
The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by OnePoint Communications-Colorado, LLC, on October 27, 1998 is denied.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 18, 1998.
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� Northpoint was permitted to file a response to the application for RRR by prior order of the Commission.


� Commission Rule 6.1.7, 4 Code of Colorado Regulations 723-35, requires an applicant for new local exchange authority, to list all entities known to be providing similar service in areas contiguous to the proposed service territory.  Because Northpoint did not initially list Onepoint as one of those providers, Onepoint concludes--the basis for this conclusion is absolutely unsupported by any information or credible argument--that Northpoint’s application was fraudulent.


� Contrary to the assertions in the application for RRR, the record indicates that Commission Staff and the Commission properly reviewed Northpoint’s application for completeness, especially with respect to whether other providers had been notified of the application.


� Requests for intervention were due on August 28, 1998.
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