Decision No. C98-1122

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-444CP-Encumbrance
IN THE MATTER OF THE APPLICATION FOR AN ORDER OF THE COMMISSION AUTHORIZING THE ENCUMBRANCE OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 54696, OWNED BY CHARLES W. AND SUSAN A. ANFIELD, D/B/A ESTES PARK TAXICAB, IN FAVOR OF THOMAS AND SARAH MCEVOY, D/B/A EMERALD TAXI SHUTTLE TOUR & TRAVEL SERVICE, 2805 WILD WOOD DRIVE, ESTES PARK, COLORADO 80517.
DECISION DENYING EXCEPTIONS, MOTION TO
STRIKE, AND REQUEST FOR ATTORNEY’S FEES

Mailed Date:  November 19, 1998

Adopted Date:  November 18, 1998
I.
BY THE COMMISSION:

A. Introduction

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of consolidated exceptions to Decision Nos. R98-193 (in Docket No. 97A-444CP-Encumbrance) and R98-552 (in Docket No. 97A-477CP-Transfer), issued by an Administrative Law Judge ("ALJ") for the Commission on February 19, 1998 and May 29, 1998, respectively.
  By Deci-sion No. R98-193, in the instant docket, the ALJ dismissed the application filed by Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service (“Emerald Taxi”), for authorization to encumber Certificate of Public Convenience and Necessity (“CPCN”) PUC No. 54696.  While CPCN PUC No. 54696 is presently in the process of being transferred, for purposes of this matter, CPCN PUC No. 54696 is owned and operated by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab (the “Anfields”).

2. Exceptions to Decision No. R98-193 were filed pur-suant to § 40-6-109(2), C.R.S., by Emerald Taxi arguing that the ALJ should not have dismissed its application for authority to encumber CPCN PUC No. 54696 in its favor.  The Anfields filed a motion to strike on jurisdictional grounds and, in the alterna-tive, a response to these exceptions.  The Anfields also requested attorney fees.  Emerald Taxi responded to the motion to strike.

3. Now being duly advised in the matter, we will deny the exceptions, the motion to strike, and the request for attor-ney’s fees.

B.
Discussion

1. Emerald Taxi seeks authority to impose a lien on CPCN PUC No. 54696.  As a basis for the request, Emerald Taxi claims to have performed services, in the amount of $2,764.40, on behalf of the Anfields for which it has not been paid.  Emerald Taxi, however, has not reduced this claim to a judgment.

2. By Decision No. R98-193, the ALJ ruled that Emer-ald Taxi’s request should be dismissed.  The Commission agrees.

3. Pursuant to § 40-10-106, C.R.S., no CPCN may be encumbered without previously obtaining permission from the Com-mission.  The Commission has, therefore, been granted the power to accept or reject the use of a CPCN as an asset or security/collateral which may be used by a creditor to recover or guarantee a debt.  This Commission power is necessary to ensure that each CPCN is maintained primarily for the benefit of the public.  In making this determination, the Commission may reject a request to authorize an encumbrance in those instances where the claimant cannot demonstrate the indebtedness as a matter of law.  Rejection of such a request is sensible because it prevents the Commission from being put in the position of resolving a purely private dispute properly resolved, in the first instance, in a district or county court.  Thus, since the money alleged to be owed by the Anfields to Emerald Taxi has not been converted from a claim into a judgment debt, the Commission will not grant the relief requested.  As a result, the exceptions will be denied.

4. Even though the Commission’s ruling above renders moot the Anfields’ motion to strike the exceptions, the Commis-sion notes that the motion is without merit.  The motion argues that the Commission lost jurisdiction of this matter when the time limits set forth at § 40-6-109.5, C.R.S., expired.  This argument is flawed because the time limits set forth at § 40-6-109.5, C.R.S., are advisory, and there are no statutory conse-quences for failing to meet the deadline.  Thus, the Commission does not lose jurisdiction of a matter upon the expiration of the time limit, even if the applicant has not requested a waiver.  The Commission will, therefore, deny the motion to strike filed by the Anfields.

5. Finally, the Commission finds that an award of attorney’s fees is not appropriate with respect to the encum-brance issue raised on exceptions.  The Commission does not find the position of Emerald Taxi to be without a good faith basis in the law.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service, are denied.  Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service, shall not be authorized to encum-ber Certificate of Public Convenience and Necessity PUC No. 54696 at this time.

2. The motion to strike filed by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab, is denied.

3. The request for an award of attorney’s fees made by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab, is denied.

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

5. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 18, 1998.
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� The Commission will rule on the exceptions to Decision No. R98-552 by separate order.
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