Decision No. C98-1092


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 98R-286


IN THE MATTER OF PROPOSED REVISIONS TO THE RULES AND REGULATIONS GOVERNING MOTOR VEHICLE CARRIERS EXEMPT FROM REGULATION AS PUBLIC UTILITIES AND ESTABLISHING CIVIL PENALTIES, 4 CCR 723-33, AND REPEAL OF RULE 11 OF THE RULES AND REGULATIONS CONCERNING CIVIL PENALTIES FOR CARRIERS, 4 CCR 723-22.


Commission Decision Lifting Stay�of Decision No. R98-947 and Adopting Rules


Mailed Date:   November 13, 1998


Adopted Date:  November 4, 1998


I.	BY THE COMMISSION


A.	Statement


1.	This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adopting revisions to the Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 Code of Colorado Regulations ("CCR") 723-33 ("Exempt Carrier Rules").  The proposed revisions include the establishment of civil penalties provisions in the Exempt Carrier Rules and a corresponding repeal of similar provisions from the Rules and Regulations Concerning Civil Penalties for Carriers, 4 CCR 723-22 ("Rule 11").


2.	This proceeding was initiated by issuing a Notice of Proposed Rulemaking on June 29, 1998.  See Decision No. C98-636.  The notice explained that the intent of the proposed revisions is to update the existing Exempt Carrier Rules and to have the rules conform with new legislation enacted into law by Colorado Senate Bill 98-200 concerning luxury limousines.  Finally, the repeal of Rule 11 is being proposed because those rule provisions will be set forth in the Exempt Carrier Rules, as amended.


3.	In accordance with our Notice of Proposed Rulemaking, a hearing on the proposed rules was held by the Commission on August 7, 1998.  Written comments were received from Alpine Taxi/Limo, Inc., and Telluride Shuttle and Taxi.�  Letters were received from clients of Oakmont Limousine Service.  Oral comments were received from the Staff of the Commission, Encore Limousine, Oakmont Limousine and Hy-Mountain Transportation, Inc.  Following the hearing, an administrative law judge (“ALJ”) for the Commission recommended the adoption of the Exempt Carrier Rules and the repeal of Rule 11.  See Decision No. R98-947.


4.	On October 14, 1998, the Commission stayed Decision No. R98-947 in order to permit a more thorough review of the rules recommended to be adopted.  See Decision No. C98-1015.  No exceptions to Decision No. R98-947 have been filed.


5.	Now being duly advised in the premises, the Commission will modify the rules as attached to Decision No. R98-947 with respect to the definition of “discretionary vehicle” and the information to be provided with an application for registration.  The Commission will then adopt the rules appended to this Decision as Attachment A and Attachment B.


B.	Discussion


1.	In general, the Commission agrees with the changes to the Exempt Carrier Rules recommended by the ALJ.  These changes reflect the comments made with respect to the definition of a luxury limousine, procedures for registration to operate a luxury limousine, features associated with luxury limousines, and rules stating penalties for violations.  Specifically, the Commission will adopt rules reflecting the recommended changes to the reference to certificates of self-insurance (4 CCR 723-33-3), the requirement to furnish social security numbers (4 CCR 723-33-6), the notice to interested parties (4 CCR 723-33-8.3), waiver applications (4 CCR 723-33-10), and revocation procedures (4 CCR 723-33-11.11).


2.	Upon review of the recommended definition of “discretionary vehicle,” the Commission finds that further modifications are necessary.  The definition as recommended in Decision No. R98-947 does not set forth a standard that can be uniformly and objectively enforced.  If the Commission were to adopt the definition of “discretionary vehicle” set forth in Decision No. R98-947, it is likely that there will be a significant number of applications for review of a luxury limousine registration denial pursuant to 4 CCR 723-33-8.3.  In order to hopefully reduce the number of applications for review of a registration denial, the Commission will adopt a more specific definition of “discretionary vehicle” that can be objectively enforced.  This rule (4 CCR 723-33-2.2) provides for qualification of a discretionary vehicle as a luxury limousine only if such vehicle would have qualified at the time it was new and if the vehicle is in exceptional physical condition at the time of registration.  Importantly, the definition explains in detail the requirements for meeting the two prongs of the standard.


3.	The Commission will also modify Rule 4 CCR 723-33-6.7 as set forth in the attachment to Decision No. R98-947.  This rule concerns the information to be provided in an application for registration as a luxury limousine.  The change to be adopted by the Commission is a rewrite of the rule language and not a change to the substantive requirement of the rule.


4.	Finally, the Commission agrees with the recommendation to repeal Rule 11.


II.	ORDER


A.	The Commission Orders That:


1.	The stay of Decision No. R98-947, entered by Decision No. C98�1015, is hereby lifted.


2.	The rules set forth in Attachment A and Attachment B are adopted.


3.	This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision shall become final upon a Commission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.


4.	Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.


5.	The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.


6.	The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.


7.	This Order is effective upon its Mailed Date.


B.	ADOPTED IN Commissioners’ WEEKLY MEETING�November 4, 1998
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�  Staff of the Commission filed post-hearing comments summarizing, in writing, the oral comments it made at the hearing.
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