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DECISION ON PHONET’S APPLICATION FOR RECONSIDERATION, REARGUMENT, OR REHEARING

Mailed Date:  November 4, 1998

Adopted Date:  November 4, 1998

I. BY THE COMMISSION

A. Statement

This case comes before the Colorado Public Utilities Commission for consideration of Respondent Phonet Systems Cor-poration’s (“Phonet”) Application for Reconsideration, Reargu-ment, or Rehearing (“Application”) of Commission Decision No. C98-922.  For the reasons set forth below, the Commission will deny the Application.

B.
Discussion

1. Phonet argues that the Commission erred in order-ing Phonet to cease and desist the provisioning of its service to customers in El Paso County Telephone Company’s (“El Paso”) serv-ice territory.  In Decision No. C98-922, the Commission found that Phonet’s linkage of local calls by the use of CENTRON and Phonet’s bridging equipment constituted interexchange service for which Phonet had no Commission authority to provide.  Phonet characterizes its service as simply a “switching” service and, as such, is not subject to the Commission’s regulatory authority.  The Commission found that the material facts are not disputed and that Phonet’s characterization of its service as “switching” is incorrect.  The Commission further noted that Phonet’s argument as to the proper characterization of this type of service has been addressed and rejected by the Commission in its Mountain Solutions
 decision and by the supreme court in Avicom v. Public Utilities Commission, 955 P.2d 1023 (Colo. 1998).

Phonet argues that Avicom is distinguishable from the present case because the interexchange providers in Avicom (Avicom, Mountain Solutions, and Denver Direct Dial which, for ease of reference, are collectively referred to as “Avicom”) “packaged” their switching equipment with basic local exchange service.  In contrast, Phonet argues, it is providing only 

2. “switching” service.
  Phonet’s analysis is not correct.  Phonet provides functionally the very same arrangement or “package” that Avicom provided.  That is, Phonet patches two local calls (basic local exchange service) together with the assistance of CENTRON and its bridging equipment to convert what would otherwise be an interexchange call into a local call.

3. Phonet argues that Avicom is also distinguishable because the dispute there was whether Avicom violated U S WEST Communications, Inc.’s (“U S WEST”) tariffs.  Here, Phonet ob-serves, there is no allegation that Phonet violated a tariff and, particularly, any tariff of El Paso.  Phonet’s argument was addressed in Commission Decision No. C98-922 so the Commission will not repeat at length its discussion of that issue here.  However, the Commission notes that when a regulated service (interexchange service) is offered outside the regulatory con-struct, as Phonet does here, the provisioning of that service will likely impact a number of entities which lawfully par-ticipate in the regulatory process.  As noted in Avicom, U S WEST correctly argued that Avicom’s interexchange service was contrary to its access tariffs.  El Paso, as a participant in the regula-tory process, is also impacted by Phonet’s interexchange service because El Paso, as a local exchange provider, is entitled to the access charges that it otherwise collects from interexchange pro-viders when an interexchange call is made.  While El Paso’s theory for addressing the problem may be different from U S WEST’s, that does not mean that there is only one way that the Commission can address the problem.  Avicom is completely dispositive of Phonet’s central, but incorrect, argument which characterizes its service as merely a switching service, not interexchange service.

4. Phonet argues that the nature of its service is different than that in Avicom.  Phonet does not elaborate on this conclusory remark.  The Commission disagrees for the reasons set forth in its Decision No. C98-922.

5. Phonet argues that the Commission is limited to the administrative law judge’s finding that Phonet’s service is simply a “switching” service.
  On the contrary, the Commission is not bound by either the factual or legal conclusions of the administrative law judge.
  Even in the absence of the Commis-sion’s statutory authority to review de novo the decisions of an administrative law judge, an appellate body reviews de novo a lower forum’s decision on summary judgment.
  In the present case, the mechanics of how Phonet provisions its service are undisputed.  The administrative law judge’s characterization of these facts as “switching” is clearly not binding on the Commis-sion.

6. Phonet repeats its argument here that this is sim-ply switching service because it could switch a call from any place in the world.  In other words, Phonet suggests that a caller from Massachusetts who wishes to call the Air Force Academy (“Academy”) could, rather making a toll call directly to the Academy, make a toll call to Phonet’s telephone number and, after paying Phonet’s $13 per month charge in addition to the toll charge, have its call routed by Phonet’s equipment to the Academy.  The Commission finds it unlikely that toll callers are looking for ways not only to increase the complexity of making toll calls but also ways to increase their toll bills.  Rather, and as Phonet’s president conceded in his deposition submitted with El Paso’s motion for summary judgment, Phonet’s service is targeted to those of El Paso’s customers who wish to avoid toll charges by having interexchange calls converted to local calls through Phonet’s services.

7. Citing C.R.C.P. 56, Phonet makes the simple asser-tion in its Application that it is a disputed issue of fact whether El Paso is harmed by its services and, as such, summary judgment cannot be granted.  Phonet points to its denial in its answer to the complaint that El Paso was not damaged by its service.  In addressing this issue, the Commission noted that it is fundamental to the telephone industry and regulation that local exchange companies charge access charges to interexchange carriers for toll calls.  These access charges compensate local exchange companies for the use of their facilities to transfer local calls to and from interexchange providers.  Indeed, this arrangement between access charges and interexchange calls is fully described in Avicom.  In its Application, Phonet does not state that the Commission’s decision incorrectly describes the relationship between access charges, interexchange calls, and “equal access.”  Nor does Phonet state what specific facts that it would offer to demonstrate that El Paso does not collect access charges for interexchange services or that “equal access” means that El Paso would not recover access charges.  In the absence of a demonstration of a genuine dispute of material fact, Phonet’s simple allegation of disputed fact is not sufficient.

8. Phonet alleges that Direct Dial and Mountain Solu-tions also provide the same service that it provides in El Paso’s service territory.  While this may be a reason to investigate these companies, it is not a basis for allowing Phonet to unlaw-fully provide its service.

9. Phonet argues that its service is functionally equivalent to U S WEST’s call transfer.  This argument is simply a restatement that it only provides “switching” and not inter-exchange service.  Again, this argument has been addressed and rejected by the Commission in its  Mountain Solutions decision
 and by the supreme court in Avicom.  Call transfer, much like market expansion lines and foreign exchange service discussed in Mountain Solutions, is a service which allows a local exchange customer to transfer a call made to his or her business to another telephone number.  For example, an equipment manufactur-ing company which has a satellite sales office can have calls to the manufacturing facilities forwarded to the sales office.  This transfer is incidental to basic local exchange service to that manufacturing facility and, more importantly, is limited to calls placed to that facility.  Phonet, on the other hand, offers its service to all local exchange customers and, thereby, takes on the role of an interexchange provider.

10. Phonet argues that U S WEST should have been joined as an indispensable party.  This argument is premised on the incorrect assumption that the only theory on which this issue can be addressed is by showing that Phonet is offering a service inconsistent with a tariff.  On the contrary, and as discussed above and in Decision No. C98-922, Avicom is not the only way that this issue can be addressed.  In this case, El Paso argues that Phonet is providing interexchange service without regulatory authority and that, as a local exchange provider, it loses access revenues.  This is clearly a sufficient showing for the Commis-sion to exercise its regulatory authority to direct that Phonet cease and desist the provisioning of its service.

11. Phonet argues that the Commission’s decision in this case is inconsistent with its decision in Latham v. Con-dominium Management Company.  This is not correct.  Indeed, and as noted by Phonet, the Commission found that because of the con-flicting possibilities in the factual situation, the complainants did not meet their burden of proof.  Moreover, Latham reflects, in part, the Commission’s reluctance to regulate what are known as “shared tenant services.”  These are telephone services offered by numerous office building owners, apartment building owners, and condominium owners to tenants (e.g., allowing one tenant to call another).  The argument made in these cases is that building owners are public utilities and those services should be regulated by the Commission.  The Commission has pro-ceeded with restraint in these situations and this case is simply a reflection of this.

12. Finally, Phonet argues that U S WEST Wireless, Inc.’s statement in a rulemaking proceeding should be binding on El Paso because U S WEST Wireless, Inc., is affiliated to U S WEST and U S WEST is both affiliated with El Paso and an indispensable party to this proceeding.  The Commission finds U S WEST Wireless, Inc.’s general comments in a totally separate proceeding neither relevant nor binding on El Paso.

II.
ORDER

A. The Commission Orders That:

1. For the reasons set forth above, the Commission denies Phonet Systems Corporation’s Application.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
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� Application of Mountain Solutions, Inc. and Denver Direct Dial, L.L.C. for Declaratory Order Pursuant to Rule 60 of the Rules of Practice and Procedure of the Colorado Public Utilities Commission, Docket No. 94M-583T, Decision No. C96-11 (referred to herein as the Commission’s “Mountain Solutions” decision).


� Application, Sections I and III.


� Application, Section III.


� § 40-6-109, C.R.S.


� Aspen Wilderness Workshop, Inc. v. Colorado Water Conservation Board, 901 P.2d 1251 (Colo. 1995).


� The Commission notes that this is consistent with C.R.C.P. 56(e) which does not permit a party to rely on conclusory statements.  Rather, the Respondent has an affirmative obligation to come forward in good faith to show specific facts that demonstrate a genuine issue of material fact.


� Mountain Solutions, Decision No. C96-11, page 11 (discussion of market expansion lines and foreign exchange service).
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