Decision No. C98-1090

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-220CP  

in the matter of the application of valera lea holtorf d/b/a dashabout shuttle company and/or roadrunner express, 28548 co. rd. 55 akron, co 80720 for a temporary and permanent extension of certificate of public convenience and necessity no. 14167.

Decision On Exceptions
Mailed Date:  November 10, 1998

Adopted Date:  November 4, 1998

I.
BY THE COMMISSION

A.
Statement

1.
This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of exceptions to Decision Nos. R98-760-I and R98-918 which pertain to a cer-tificate of public convenience and necessity (“CPCN”) extension request by the applicant, Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (“Dash-about”).  As pertinent to the exceptions, an administrative law judge (“ALJ”) for the Commission, by Decision No. R98-760-I, dismissed the intervention of Golden West Commuter, LLC (“Golden West”), based on a finding that no authority overlap existed between it and Dashabout’s requested extension.  The ALJ then recommended granting Dashabout’s application by Decision No. R98-918, in its amended form, including the grant of authority to generally serve, on schedule, points on routes:  (1) between Fort Morgan and Denver; and (2) between the intersection of Interstate 76 and 120th Avenue in Adams County and Denver.

2.
Exceptions to the recommended decision were filed pursuant to § 40-6-109(2), C.R.S., by Golden West and by Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Asso-ciates, LLC, and Boulder Shuttle, LLC (collectively “Yellow Transportation”).  Dashabout filed an untimely response to the exceptions of Yellow Transportation, which response will be con-sidered by the Commission.

3.
The exceptions of Golden West argue that the dis-missal of its intervention by Decision No. R98-760-I was improper.  The exceptions of Yellow Transportation argue that Decision No. R98-918 erroneously included the authority to pro-vide service, on schedule, to points on a route:  (1) between Fort Morgan and Denver; and (2) between the intersection of Interstate 76 and 120th Avenue in Adams County and Denver.

4.
Now being duly advised in the matter, the Commis-sion will deny the exceptions of Golden West and grant the excep-tions of Yellow Transportation.

B.
Findings and Conclusions

1.
In the instant application, Dashabout is seeking the following extension to its CPCN PUC No. 14167:

The transportation of

passengers and their baggage, on schedule and in taxi service,

between all points in Logan County, State of Colorado, and between said points, on the one hand, and, on the other hand,


(1) All points in the Counties of Phillips, Sedgwick, Washington, Yuma, and Morgan, State of Colo-rado; and


(2) All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

2.
The ALJ recommended granting this extension with the following restriction to the scheduled portion of the exten-sion:


1.  Restricted to the use of vehicles with a pas-senger capacity of 12 persons or less; and


2.  Restricted to providing service at and to points listed in the carrier’s schedules filed with the Commission.

The restriction has its genesis in a stipulation between Dash-about and Yellow Transportation.

3.
Golden West contends on exceptions that it should have been permitted to intervene in this matter because the recommended extension described above is either in direct con-flict with Golden West’s CPCN or, according to Dashabout per discovery responses, is intended to be used by Dashabout to pro-vide service in conflict with Golden West’s.  As support for its position, Golden West relies on discovery responses by Dashabout and on its claim of ambiguity in the language of Dashabout’s cer-tificate.

4.
The authority recommended to be granted in this matter does not permit the provision of point-to-point service between Denver International Airport and the western Denver metropolitan area which is served by Golden West.  Thus, the Com-mission finds that there is no overlap between the extension recommended in Decision No. R98-918 and the CPCN held by Golden West.  The Commission further finds that, due to the absence of an overlap between Golden West’s CPCN and the CPCN extension to be granted to Dashabout in this matter, Dashabout’s discovery responses are not sufficient to support Golden West’s claim of a right to intervene.  These findings are not controverted by Golden West’s claim of ambiguity since the Commission has pre-viously determined that Dashabout’s CPCN was not ambiguous.  See Decision No. C96-912 in Docket No. 95A-535CP.  Finally, due to the absence of any territory overlap, it is imprudent to include the restriction sought by Golden West since the proposed restric-tion is beyond the scope of the extensions to be granted by this Decision.  The Commission will, therefore, affirm the dismissal of Golden West’s intervention.

5.
The Commission now turns to the issue raised by Yellow Transportation.  By Decision No. R98-918, Dashabout was granted, in general, authority to provide service, on schedule, to points on routes:  (1) between Fort Morgan and Denver; and (2) between the intersection of Interstate 76 and 120th Avenue in Adams County and Denver.  The specific language of these grants of authority can be found at Paragraphs I.i and I.j, along with their related restrictions which can be found at Paragraphs E, F, and G, of the recitation of the authority set forth in Decision No. R98-918.  Yellow Transportation takes exception to the inclu-sion of these paragraphs in the text of the authority to be granted in this matter because they became void due to the failure of Dashabout to comply with the terms of Decision No. C97-864 in Docket No. 96A-524CP.  Yellow Transportation sug-gests that the inclusion of these provisions was merely a mis-take.

6.
Upon review of its files, the Commission agrees with Yellow Transportation that the authority grants set forth at Paragraphs I.i and I.j of the CPCN text as contained in Decision No. R98-918 never actually became part of Dashabout’s CPCN PUC No. 14167.  The Commission’s finding in this regard is made with full consideration of Dashabout’s response to Yellow Transporta-tion’s exceptions.  Therefore, the Commission will grant the exceptions filed by Yellow Transportation; however, the Commis-sion points out that upon the filing, in Docket No. 96A-524CP, of an appropriate motion for extension of time out of time to ful-fill the requirements of Decision No. C97-864, the Commission can consider amending Dashabout’s CPCN to allow the provision of service:  (1) between Fort Morgan and Denver; and (2) between the intersection of Interstate 76 and 120th Avenue in Adams County and Denver to Dashabout’s authority. See Decision No. C98-996 in Docket No. 97A-428CP-Extension and Decision No. C98-994 in Docket No. 98A-025CP.  The resulting text of Dashabout’s CPCN PUC No. 14167 is set forth below in the Ordering Paragraphs.

II.
ORDER

A.
The Commission Orders That:

1.
The exceptions to Decision Nos. R98-760-I and R98-918 filed by Golden West Commuter, LLC, are denied.

2.
The exceptions to Decision No. R98-918 filed by Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC are granted.

3.
Docket No. 98A-220CP, being an application of Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express, Akron, Colorado, to extend Certificate of Public Convenience and Necessity PUC No. 14167, is granted in its amended form.  Henceforth Certificate of Public Convenience and Necessity PUC No. 14167 shall read as follows:

I.
Transportation of

passengers and their baggage, on schedule,

a.
Between Wray, Colorado and Fairplay, Colorado via U.S. Highway 34, Interstate 76, Inter-state 70, U.S. Highway 285, and Colorado State Highway 9, serving all intermediate points and all off-route points located with-in 10 miles of said highways;

b.
Between the intersection of Interstate 25 and Interstate 76 in Denver, Colorado and the intersection of Interstate 25 and Colorado State Highway 14 near Fort Collins, Colorado via Interstate 25, serving all intermediate points;

c.
Between the intersection of Interstate 76 and U.S. Highway 85 near Henderson, Colorado and Ault, Colorado via U.S. Highway 85, serving all intermediate points;

d.
Between Wray, Colorado and Boulder, Colorado via U.S. Highway 34, Colorado State High-way 63, U.S. Highway 6, Interstate 76, Colo-rado State Highway 14, U.S. Highway 287, Colorado State Highway 119, and Colorado State Highway 7, or any combination of said highways, serving all intermediate points on the above described routes;

e.
Between Julesburg, Colorado and Brush, Colo-rado via Interstate 76, U.S. Highway 385, U.S. Highway 6, and U.S. Highway 34 or any combination of said highways, serving all intermediate points;

f.
Between Denver, Colorado and Julesburg, Colo-rado via Interstate 76, U.S. Highway 85, U.S. Highway 34, U.S. Highway 6 and U.S. Highway 385 or any combination of said highways, serving the following named inter-mediate points;

1.
Those points of U.S. Highway 34 between Greeley, Colorado and Wiggins, Colorado; 

2.
Those portions of U.S. Highway 385 be-tween Wray, Colorado and Julesburg, Colorado; and

3.
Those portions of U.S. Highway 6 between Sterling, and Holyoke, Colorado;

g.
Between Denver, Colorado and Loveland, Colo-rado via Interstate 25 and U.S. Highway 34, serving no intermediate points; and

h. From Colorado Springs, Colorado, on the one hand, to Wray, Julesburg, Holyoke, Fort Mor-gan, Sterling, Burlington, Brush, and Limon, Colorado, on the other hand.

i. Between all points in Logan County, State of Colorado, and between said points, on the one hand, and on the other hand:

(1)
All points in the Counties of Phillips, Sedgwick, Washington, Yuma, and Morgan, State of Colorado; and

(2)
All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

II.
Transportation of


passengers and their baggage, in charter service,

Between Sterling, Colorado, Yuma, Colorado, Akron, Colorado, and Fort Morgan, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

III.
Transportation of

passengers and their baggage, on schedule, and call-and-demand limousine service,

From Wray, Julesburg, Holyoke, Fort Morgan, Ster-ling, Burlington, Brush, and Limon, Colorado, on the one hand, to Colorado Springs, Colorado, on the other hand.

IV.
Transportation of

passengers and their baggage, in call-and-demand limousine service,

between all points in Denver, Colorado, including Denver International Airport and related annexa-tions, on the one hand, and points in the Counties of Morgan, Logan, Yuma, Otero, Bent, and Kiowa, on the other hand.

V.
Transportation of


Passengers and their baggage, in taxi service, 

Between all points in Logan County, State of Colo-rado, and between said points, on the one hand, and on the other hand,

(1) All points in the Counties of Phillips, Sedg-wick, State of Colorado; and

(2) All points within a 55-mile radius of the Sedgwick, Washington, Yuma, and Morgan inter-section of Colfax Avenue and Broadway, in Denver, Colorado.

RESTRICTIONS:  This certificate is restricted as fol-lows:

A. Item Nos. (1)(a), (1)(b), (1)(c) and (II) are restricted as follows:

1.
Restricted against providing any point-to-point service within a 16-mile radius of Colfax Avenue and Broadway in Denver, Colo-rado;

2. All intermediate stops within a 16-mile radius of Colfax Avenue and Broadway in Den-ver, Colorado shall be restricted to Staple-ton International Airport, Union Station, The Fairmount Hotel in downtown Denver, and The Sheraton Hotel in Lakewood, Colorado; and

3. Restricted against having an office of any type whatsoever within a 16-mile radius of Colfax Avenue and Broadway in Denver, Colo-rado.

B. Item Nos. (I) and (II) are restricted to the use of vehicles with a passenger capacity of 12 per-sons or less.

C. Item Nos. (I) and (II) are restricted against the transportation of train crews originating or ter-minating at actual train locations or rail sid-ings.

D. Items (I)(h) and (III) are restricted to providing service to points named in the carrier’s filed schedule.

E. Item (I)(i) is restricted as follows:

1. Restricted to the use of vehicles with a pas-senger capacity of 12 persons or less; and

2. Restricted to providing service at and to points listed in the carrier’s schedules filed with the Commission.

4.
Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issu-ance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  if the Appli-cant does not comply with the requirements of this ordering para-graph within 60 days of the effective date of this Decision, then the extension to Applicant’s authority granted herein shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5.
The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

6.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
November 4, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________



R. BRENT ALDERFER
________________________________

Commissioners
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____________________

Bruce N. Smith

Director
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