Decision No. C98-1086

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-211
IN THE MATTER OF PROPOSED REVISIONS TO THE RULES REGULATING SAFETY FOR MOTOR VEHICLE CARRIERS AND ESTABLISHING CIVIL PENALTIES, 4 CODE OF COLORADO REGULATIONS 723-15, AND REPEAL OF RULE 10 OF THE RULES AND REGULATIONS CONCERNING CIVIL PENALTIES FOR CARRIERS, 4 CODE OF COLORADO REGULATIONS 723-22.
Commission Decision ON
Exceptions and Adopting Rules

Mailed Date:   November 4, 1998

Adopted Date:  November 4, 1998

I. by the commission

A.
Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adopting amendments to the rules regulating the safety of motor vehicle carriers, 4 Code of Colorado Regulations ("CCR") 723-15 ("Safety Rules"), and the repeal of Rule 10 of the rules and regulations concerning civil penalties for carriers, 4 CCR 723-22 ("Rule 10").

2. This proceeding was initiated by issuing a Notice of Proposed Rulemaking on May 15, 1998.  See Decision No. C98-473.  The notice explained that the intent of the proposed amendments is to update the existing Safety Rules so that they are consistent with the most recently published safety regulations promulgated by both the Federal Highway Administration (a section of the United States Department of Transportation) and the Colorado State Patrol.  Additionally the proposed amendments take into account the most recent amendments to Colorado law.  Finally, the repeal of Rule 10 is being proposed because those rule provisions will be set forth in the Safety Rules, as amended.

3. In accordance with our Notice of Proposed Rulemaking, a hearing on the proposed rules was held by the Commission on July 16, 1998.  Comments were received from Alpine Taxi/Limo, Inc. (“Alpine Taxi”); Denver Taxi, LLC and Boulder Taxi, LLC, jointly (“Yellow Cab”); Hy-Mountain Transportation, Inc. (“High Mountain Taxi”); and the Staff of the Commission (“Staff”).  Additionally, written comments were received from Alpine Taxi, Home James Transportation Services, Staff, Town and Country Limousine, and Yellow Cab.  Following the hearing, an administrative law judge (“ALJ”) for the Commission recommended the adoption of the Safety Rules and the repeal of Rule 10.  See Decision No. R98-758.

4. On August 26, 1998, the Commission stayed Decision No. R98-758 in order to permit a more thorough review of the rules recommended to be adopted.  See Decision No. C98-820.  Additionally, exceptions to Decision No. R98-758 were timely 

5. filed by Alpine Taxi and Yellow Cab in accordance with § 40-6-109(2), C.R.S.  Late filed exceptions were filed by High Mountain Taxi.
  Staff filed a response to these exceptions.

6. The exceptions of Alpine Taxi argue that the ALJ erred in failing to raise the maximum on-duty time from 70 hours over 8 days to at least 80 hours over 8 days for motor carriers operating every day of the week.  Yellow Cab makes the same argument but limits its request to taxicab drivers.  Alpine Taxi further argues that the 100-air-mile-radius limitation should be deleted for all motor vehicles (4 CCR 723-15-7.2), that the rules should permit the addition of a new section to the driver/vehicle inspection report (4 CCR 723-15-7.2.5.4), that the reporting requirement should be more specific (4 CCR 723-15-9), and that the term “bus” should be defined more specifically (4 CCR 723‑15‑4.1).

7. Now being duly advised in the premises, the Commission will adopt the rules appended to this Decision as Attachment A and Attachment B.

B.
Discussion

1. Hours of Service:  The primary issue to be resolved on exceptions concerns hours of service.  Per Decision 

2. No. R98-758, the ALJ recommended that the Commission not modify its existing rules and retain a 70-hour/8-day rule consistent with 49 C.F.R. § 395.3(b)(2).  This standard provides that a driver may not be on-duty for more than 70 hours in any period of 8 consecutive days if the carrier operates every day of the week.  Alpine Taxi and Yellow Cab both seek an increase in the permitted hours of service (on-duty time) through this rulemaking.

3. Alpine Taxi and Yellow Cab argue that the Federal Highway Administration has already determined that the increase being sought is within the tolerance guidelines for state-federal safety compatibility.  Specifically, reference is made to 49 C.F.R. Part 350, Appendix C, ¶ 3(f), which provides that a state may adopt an 80 hours in 8 consecutive days standard for intrastate motor carriers while remaining within the federal guidelines for compatibility.  Alpine Taxi and Yellow Cab then provide examples specific to their respective service territories wherein the increase in hours of service would not negatively impact each taxi company’s ability to provide safe service.  In addition, Alpine Taxi argues that the Commission should adopt the Alaska standard with respect to winter driving conditions.

4. Upon consideration of the above arguments, the Commission finds that it is appropriate, with respect to certain motor carriers, to increase the permitted hours of service (on-duty time) to 80 hours in any consecutive eight days if the motor carrier operates everyday of the week, and to 70 hours in any consecutive seven days if the motor carrier does not operate every day of the week.  More specifically, the Commission finds that the hours of service (on-duty time) can be increased without negatively impacting safety for drivers operating only vehicles (1) having a gross vehicle weight rating or gross combination weight rating of less than 10,001 pounds and (2) designed to transport 15 people or less, including the driver.  The Commission, therefore, will partially grant the exceptions filed by Alpine Taxi and will grant the exceptions filed by Yellow Cab.
5. Additionally, the Commission will not adopt the Alaska standards for Colorado as requested by Alpine Taxi.  The Commission defers to the judgment of the Federal Highway Administration in not including Colorado in the federal regulation specifying hours of service applicable for the State of Alaska when adverse driving conditions are encountered.  See 49 C.F.R. § 395.1(i)(2).

6. 100-air-mile-radius limitation:  Alpine Taxi argues that the 100-air-mile radius limitation set forth in recommended Rule 7.2 of the Safety Rules should be deleted.  Alpine Taxi contends that this rule as written discriminates against motor carriers which operate a wide range of services using the same drivers.  This argument does not account for the resulting inconsistency with federal law.  Therefore, the proposed modification will not be adopted.  Moreover, adoption of the standard proposed by Alpine Taxi would result in the adoption of a standard not within the tolerance guidelines for state-federal compatibility.  See 49 C.F.R. Part 350, Appendix C, ¶ 3(e).

7. Driver/Vehicle Inspection Report Addition:  Alpine Taxi argues that Rule 7.2.5.4 of the Safety Rules should be amended to permit the addition of a section pertaining to the total hours for a driver who divides his/her time between various motor carriers.  The Commission will deny exceptions on this issue because nothing in the Safety Rules precludes Alpine Taxi, or any other motor carrier, from adding such a section to the Driver/Vehicle Inspection Report.  Thus, the requested rule modification is unnecessary.

8. Reporting Requirement Issue:  Alpine Taxi next requests that the Commission provide a list of the reports required to be filed pursuant to Rule 9 of the Safety Rules.  Alpine Taxi believes such a modification is beneficial given the possible sanctions available to the Commission for failure to file the required reports.  The Commission finds that Rule 9 of the Safety Rules should not set forth a list of the reports to be filed because the referenced reports are only required to be filed upon request by the Commission.

9. Definition of “Bus”:  Alpine Taxi finally argues that the Commission should not use the broad definition of bus set forth at 49 C.F.R. § 390.5 as the basis for the definition of that term in the Safety Rules.  See 4 CCR 723-15-4.1.  Alpine Taxi believes that, even with the applicability limitation set forth in recommended Rule 4.1 of the Safety Rules, the broad definition creates confusion among the Commission’s rules and regulations and may have unintended consequences.  For this reason, Alpine Taxi seeks to have the definition state that a bus is a passenger motor vehicle with a seating capacity of 32 passengers or more.  The Commission disagrees and adopts the analysis on this issue set forth in Decision No. R98-758.  Moreover, the Commission believes that adoption of Alpine Taxi’s position would likely create more confusion than would exist under the definition as recommended due to the large number of federal regulations containing the word “bus,” as defined in 49 C.F.R. § 390.5, that have been incorporated into the Safety Rules.

II.
ORDER

A.
The Commission Orders That:

1. The exceptions filed by Alpine Taxi/Limo, Inc., are granted, in part, and denied, in part, consistent with the above discussion.

2. The exceptions filed by Denver Taxi, LLC and Boulder Taxi, LLC are granted consistent with the above discussion.

3. The exceptions filed by Hy-Mountain Transportation, Inc., are granted, in part, and denied, in part, consistent with the above discussion.

4. The stay of Decision No. R98-758 is lifted, and the rules set forth in Attachment A and Attachment B are adopted.

5. This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision shall become final upon a Commission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.

6. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.

7. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

8. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

9. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 4, 1998.
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� Despite the tardiness of the exceptions filed by High Mountain Taxi, the Commission will accept them.  No party will be prejudiced by the Commission’s consideration of the exceptions because the exceptions do not raise issues in addition to those raised by Alpine Taxi and Yellow Cab.  In fact, the exceptions filed by High Mountain Taxi simply state its full support for the exceptions filed by Alpine Taxi and Yellow Cab and for that reason will not be discussed further.
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