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I. BY THE COMMISSION:

A. Statement


This matter comes before the Commission for consideration of rules regarding information claimed to be confidential and submitted to the Commission as part of and outside of formal dockets.  In Decision No. C98-541 (Mailed Date of May 29, 1998), as part of our ruling on exceptions to a Recommended Decision by an Administrative Law Judge, we identified certain proposed rules to be given further consideration by the Commission after receipt of additional comment from parties to this case.  Decision No. C98-542, a Supplemental Notice of Proposed Rulemaking, requested written comment from interested persons regarding the proposed rules, and scheduled a hearing to receive further oral and written suggestions.  Consistent with the directives in Decision No. C98‑542, we conducted the rulemaking hearing in this case on July 17, 1998.  A number of parties appeared at that hearing and submitted comment on the proposed rules, including: Commission Staff (“Staff”); U S WEST Communications, Inc. (“USWC”); Public Service Company of Colorado (“Public Service”); MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc.; AT&T Communications of the Mountain States, Inc., ICG Telecom Group, Inc., and TCG of Colorado (collectively “Joint Commentors”); and the Colorado Office of Consumer Counsel (“OCC”).  Now being duly advised in the matter, we tentatively adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this decision as Attachment A.

B. Discussion

1. Requirement that Staff Sign Non-Disclosure 
Agreements

a. Proposed Rule 3.8 requires that all persons reviewing information claimed to be confidential
 by the providing party in formal dockets sign non-disclosure agreements prior to review of such information.  The rule requires Staff members to sign non-disclosure agreements just as all as other parties to the formal docket would be required to execute such agreements.  Staff strenuously objects to application of this requirement to Staff members.  In part, Staff points out that under traditional practice its members have not been compelled to sign non-disclosure agreements.  Staff appears to believe that execution of such agreements by its members will lead to civil liability for such members in the event of unintentional disclosure of confidential information.  Furthermore, Staff argues that, it is unnecessary for its members to sign non-disclosure agreements since, unlike many parties who participate in cases before the Commission, Staff is not a business competitor to any other party.  Rather, Staff simply serves as a representative of the Commission in attempting to protect the public interest.  Finally, Staff contends that the requirement that its members sign non-disclosure agreements will be overly burdensome and may adversely affect its ability to carry out its duties.

b. We are not persuaded by these suggestions.  In the first place, we doubt whether the formal act of executing a non-disclosure agreement will have any effect with respect to a Staff member’s potential civil liability for unintentional disclosure of confidential information.  Staff failed to cite any authority or even to provide any plausible explanation as to why this would be the case.  Staff itself states that its members are legally required to protect the confidentiality of proprietary information under the Open Records Act, § 24-72-201 et seq., C.R.S.  Therefore, we have no reasons to believe that the formal act of signing non-disclosure agreements will have any effect on Staff members’ civil liability for unintentional disclosure of confidential information.

c. As for the necessity of Staff members signing non-disclosure agreements, this procedure will assist Staff in taking appropriate measures to protect confidential information.  Specifically, this requirement will serve to apprise Staff members that particular information is confidential and will remind them that certain procedures must be followed to protect the confidentiality of that information.  This, in turn, will give added assurance to entities providing information to the Commission that Staff members, having formally signed a non-disclosure agreement, will be increasingly sensitive to specific claims of confidentiality and will take appropriate steps to protect confidential information.

d. Finally, we are not persuaded that this requirement will be overly and unduly burdensome for Staff.  The added effort necessary to comply with this requirement is that the Staff person read Rule 3, sign the brief non-disclosure agreement (Attachment 1 to the Rules), and send a copy of the agreement to counsel for the party who provided confidential information and the Commission.  These steps require minimal effort.  As for Staff’s assertion that either all Staff members will have to sign non-disclosure agreements in all cases or Staff members will be hesitant to share information with other members, we note:  Since the markets which the Commission regulates are becoming more competitive and competitors are increasingly reluctant to give confidential information to the Commission, it is appropriate that Staff take extra measures to protect confidential information provided to the Commission.  If a Staff member wishes to consult with other members, again we point out that the effort required to comply with the new procedure is minimal.  In short, the added burden imposed on Staff is not substantial or undue.  Requiring Staff to sign non-disclosure agreements will not, in our view, adversely affect its ability to carry out its duties.

2. Staff Notification to Providers of Confidential 
Information Under Rule 3.11.1

a. Proposed Rule 3.11 permits Staff to retain confidential information at the conclusion of a proceeding in which such information has been acquired.  However, proposed Rule 3.11.1 requires that, in the event Staff intends to use that confidential information in a subsequent proceeding, Staff will notify the provider of the information of such intent prior to such use.  Staff objects to Rule 3.11.1.

b. Staff suggests that the rule is unduly vague since it does not specify what action the “owner” of the confidential information may take in response to Staff’s 

notification.  If the rule is intended to permit the owner to withdraw the information from Staff, it is suggested, the rule will adversely affect its ability to carry out its regulatory responsibilities.  On the other hand, Staff argues, if under the rule Staff has complete discretion to use the information, then the notification requirement is unnecessary and simply imposes additional burdens on Staff.  We disagree with these arguments and will retain Rule 3.11.1.

c. The rule is clearly intended to give the owner of confidential information notice that its information may be used in a proceeding or in a manner other than the one originally intended when the information was produced.  This would potentially mean that new persons (i.e., persons or entities who were not parties to the original proceeding) will be given access to the subject information.  It is the rule’s purpose that, after receiving notice of Staff’s intent to use confidential information in a new proceeding, the owner of the information will have an opportunity to request some type of relief from the Commission.  For example, the owner of the information could file a motion with the Commission requesting that Staff be prohibited from using the confidential information in the new docket, or that the information be used only in a 

certain manner.
  Staff would obviously have the opportunity to respond to such a motion, and the Commission would enter an order in consideration of the specific circumstances regarding the motion.  This procedure is appropriate.  The alternative--allowing Staff to use confidential information in a manner not contemplated when the information was provided to the Commission, without notice to the owner of the information--is unacceptable.

d. The notification requirement will impose some additional burden on Staff.  However, this burden is not substantial, nor is it unreasonable when balanced against the interests of persons who provide confidential information to the Commission.  Therefore, Rule 3.11.1 will remain.

e. Our decision to retain Rule 3.11.1 disposes of USWC’s and the Joint Commentors arguments objecting to Staff’s ability to use confidential information in dockets other than the one in which the information was produced.  We conclude that it would frustrate the Commission’s and Staff’s abilities to carry out their regulatory duties to adopt USWC’s suggestion.  This result would be contrary to the public interest.  In addition, the protections for confidential information adopted in these rules provide sufficient assurance that this information will not be inappropriately disclosed.
  However, Rule 3.11.1 will be modified to make clear that, in the event Staff uses confidential information in a subsequent proceeding, that such use will be in a manner that preserves confidentiality of the information.

3. Removal of Information from the Record

e. In the event of a specific Commission ruling that certain information is not confidential, Rule 3.3.6 permits a party providing the information the opportunity to file a motion requesting withdrawal of the information from the record.  Staff objects to this rule claiming that removal of information from the official record would violate the Open Records Act (“the Act”).  Therefore, Staff asserts, the rule on its face violates the Act.  We disagree.

f. Notably, Rule 3.3.6 merely permits a party who provided information to the Commission to request removal by motion.  The Commission would rule upon specific motions on a case-by-case basis.  Furthermore, Staff is incorrect that allowing a party to remove information from the record would violate the Act.  Rule 3.3.6 deals with the circumstance in which the Commission has ruled upon a challenge to a claim of confidentiality in a docket.  The rule does not relate to a circumstance in which the Commission has received a request for public records under the Act.  As such, the rule is capable of being applied in a lawful manner in specific circumstances.

g. The OCC also requests clarification of Rule 3.3.6 to the effect that parties objecting to removal of information from the record would have the opportunity to respond to the motion requesting removal.  We deny this request as unnecessary.  The procedures for responding to motions are already set forth in the Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  No need exists to adopt duplicative procedural rules here.

h. USWC also suggests that Rule 3.3.6 be modified to provide that, pending a Commission ruling on a motion to withdraw information, the parties to a case shall be prohibited from disclosing the subject information on the public record.  This request is reasonable and will be granted.

4. Staff Safeguards for Confidential Information


At hearing Staff requested that the rules not specify the safeguards Staff must take to protect confidential information within its possession.  Rather, Staff suggests, its procedures for safeguarding information should be established in internal written policies.  We observe that the proposed rules are consistent with this suggestion.  Rule 3.8 requires that all persons, including Staff, take “reasonable precautions to keep confidential information secure.”  This rule does not specify particular measures which Staff must take to safeguard confidential information.

5. Responses to Motions for Extraordinary Protective 
Provisions

The OCC suggests that proposed Rule 3.2 be modified to specifically provide parties an opportunity to respond to a motion for extraordinary protective provisions.  We will not accept this request.  Like the OCC comment regarding Rule 3.3.6, the suggestion here is unnecessary.  Rule 3.2 provides that a request for extraordinary protection be made by motion.  The procedures for responding to motions are already specified in the Rules of Practice and Procedure.  As such, the OCC’s suggestion is unnecessary.

6. OCC Retention of Confidential Documents and Use of 
Confidential Information in Other Proceedings

i. In part, proposed Rule 3.7 prohibits parties, except for Staff, from using confidential information for any purpose unrelated to the proceeding in which such information was obtained.  Proposed Rule 3.11, in effect, requires parties, except for Staff, to return confidential documents to the providing party at the conclusion of the relevant proceeding.  The OCC requests that, for purposes of these provisions in Rules 3.7 and 3.11, it be accorded the same rights as Staff.  That is, the OCC suggests that it be permitted to use confidential information for purposes other than those related to the proceeding in which the information was obtained, and that it be permitted to retain confidential documents after the proceeding in which they were obtained has been concluded.  The OCC likens itself to Staff, for purposes of the rules, in that it is a state agency charged with representing the public interest, and it is not a competitor to those companies which supply information to the Commission.  Therefore, the OCC contends, it should be given the same access to confidential information as Staff.

j. We agree with the OCC only partially.  Plainly, the OCC does have ongoing statutory responsibilities concerning the regulation of public utilities.  See § 40-6.5-104, C.R.S.  Unlike some other parties appearing in proceedings before the Commission, the OCC does participate in many dockets involving many utilities.  In addition, the OCC is obviously not a competitor to any public utility which might provide confidential information to the Commission.  These factors would justify giving the OCC access to confidential information greater than that provided to private parties before the Commission.  However, we note that the OCC is not the same as Staff with respect to these issues.  In the first place, Staff, as part of the Commission, is involved in the ongoing regulation of public utilities even outside of formal dockets.  Staff, for example, assists the Commission in the investigation and enforcement of the public utility laws generally even outside of formal proceedings.  The OCC, in large measure, carries out its statutory duties by participating as a party in formal cases before the Commission.  See §§ 40-6.5-104 and 106, C.R.S.  Secondly, since Staff is part of the Commission, the Commission and the Director of the Commission are able to exercise direct control and supervision over Staff members in their access to and use of confidential information provided by regulated utilities.  Such direct oversight of OCC members is not available to the Commission or the Director.  For these reasons, the OCC should not be accorded the identical rights as Staff with respect to confidential information provided to the Commission.

k. Given the above considerations, we will modify Rules 3.7 and 3.11.  The modifications will permit the OCC to request, by motion filed in specific dockets, that it be allowed to retain confidential documents after conclusion of the docket in which the documents were obtained, and that it be allowed to use confidential information for purposes not related to the proceeding in which such information was acquired.  These modifications appropriately balance the considerations discussed above.

l. Of course, these rules are not intended to prohibit the OCC from entering into informal arrangements with providers of confidential information, which arrangements may differ from the provisions of these rules.  For example, the OCC and the provider of confidential information may informally agree that the OCC will be able to retain confidential information after conclusion of formal proceedings, even absent a motion to the Commission.

7. Effect of a Commission Ruling Regarding Confidentiality on Open Records Request to the Director

m. Rule 3.3.7 provides that a Commission ruling regarding confidentiality of specific information, in response to a challenge to a claim of confidentiality in a formal proceeding, shall not be construed as a ruling on the confidentiality of that information in response to an Open Records request under the Act.  Public Service, USWC, and the Joint Commentors object to this provision.  They argue that a ruling regarding confidentiality by the Commission should be binding on the Director in resolution of Open Records requests, since the same legal standards will be applied in both situations.

n. Decision No. C98-541, at 7-10, explained the reasons for not binding the Director, in his role as custodian of Commission records with respect to Open Records requests, by Commission rulings regarding challenges to claims of confidentiality arising under Rule 3.3.  The primary reason for our prior decision was that, due to the greatly constricted timeline for responding to Open Records requests, it would not be practical for the Director to obtain additional guidance from the Commission, if needed, in responding to requests for information pursuant to the Act.  In order to allow the Director to consider new information or new circumstances relating to the confidentiality of specific Commission records (e.g., information not available or not considered by the Commission when ruling on a challenge to a claim of confidentiality under Rule 3.3), the majority in Decision No. C98-541 supported adoption of Rule 3.3.7.

o. We acknowledge the significant interests in maintaining consistency in agency rulings regarding confidentiality of specific agency records.  However, we are still concerned that the Director, who is officially responsible for responding to Open Records requests, maintain the discretion to account for new information or changes in circumstances not considered by the Commission in a Rule 3.3 challenge.

p. To balance these competing interests, we will modify Rule 3.3.7 to provide:  In the absence of new information or a change in circumstances, both as determined by the Director of the Commission, a Commission ruling regarding confidentiality of specific information under Rule 3.3 shall be a ruling on the confidentiality of that information for purposes of an Open Records request.  Pursuant to this modification, Commission rulings regarding confidentiality of specific records will be binding on the Director absent new information or a change in circumstances.  The Director will have the discretion to decide whether new information or a change in circumstances exist so as to justify a different determination regarding the confidentiality of the subject records.  Under the revised Rule 3.3.7, only Commission  rulings relating to confidentiality will be binding on the Director.  That is, rulings by Administrative Law Judges on Rule 3.3 challenges--such rulings will likely be interim orders not subject to immediate appeal to the Commission--will not be considered as Commission rulings regarding confidentiality for purposes of the Director’s consideration of Open Records requests under the Act.

q. USWC also objects to proposed Rule 3.13, which states that a party, even after accepting information claimed to be confidential, is not foreclosed from contesting that claim of confidentiality.  No reason exists to modify this rule.

8. Miscellaneous Revisions to Rule 3

USWC suggests a number of miscellaneous revisions to Rule 3:

Rule 3.3.5--USWC requests deletion of the phrase “at the request of the claiming party.”  This change would automatically preclude the parties from disclosing information in the public record for five days following a Commission ruling that the subject information is not confidential.  We will accept this change.

Rules 3.6 and 3.1--First, USWC suggests that inspection and review of voluminous documents occur at the offices of the providing party (Rule 3.6).  Second, USWC requests clarification to the effect that notes and copying of confidential information are themselves to be defined and treated as confidential information (Rules 3.6 and 3.1).  These recommendations are reasonable and will be accepted.

Rule 3.7--USWC recommends deletion of the word “directly” from the phrase “directly competitive products and services,” and adding the provision that neither experts nor “advisors” to a party to litigation who are permitted to review confidential information may be involved in marketing or planning for competitive products or services.  We will accept these modifications.

Rule 3.8--USWC suggests minor word changes:  replace “business address” for “permanent address” and add a signature block for counsel on the non-disclosure agreement.  We approve of these changes.

Rule 3.5--USWC suggests deletion of the phrase “Those parts of any writing, or other written references to.”  We agree that this change will clarify the meaning of the rule.

Rule 3.3.3--To clarify the rule, USWC requests addition of the phrase “referenced in Rule 3.3.2.”  Again, we find that this change should be accepted.

9. Procedures Relating to Confidential Information  Submitted Outside of a Formal Docket--Rule 4

a. The OCC continues to recommend certain changes to Rule 4, concerning the procedures for managing confidential information at the Commission when such information is produced outside of formal dockets.
  First, the OCC recommends clarifying Rule 4 to incorporate some of the legal principles underlying the Open Records Act, such as specifically stating that challenges to claims of confidentiality may be made under the Act, and that a party claiming confidentiality has the burden of proving that claim.  The OCC suggests that such changes to the rule will be more informative to the public and may encourage more challenges to claims of confidentiality.

b. We reject these suggestions.  Proposed Rules 6 and 7 already make clear that members of the public may request access to Commission records under the Act, and that such requests will be considered by the Director under principles established by the Act.  The Act and Rules 6 and 7 apply to all Commission records, not only to those records submitted to the Commission outside of formal dockets.  In any event, we doubt that the OCC’s suggested modifications to Rule 4 will be more informative to the public, in light of the provisions already contained in Rules 6 and 7.  We further state that it is not the intent of the rules to encourage challenges to claims of confidentiality.  Under the Act, some types of public records are exempt from disclosure, and there are certainly claims of confidentiality made to the Commission which are valid.  The Act 

provides a mechanism for members of the public to request Commission records.  Rules 6 and 7 are adequately informative to the members of the public as to how they may request information from the Commission.  There is no need to adopt provisions in the rules simply for the purpose of encouraging challenges to claims of confidentiality.

c. The OCC also continues to request that reports filed with the Commission pursuant to order or rule be maintained in a formal docket file in the Commission’s file room.  In the OCC’s view, this central filing system will provide greater accessibility to Commission records to the public and will lessen the burden to Commission Staff responsible for maintaining such records when an Open Records request is received.  We affirm our prior decision declining to adopt this recommendation.  See Decision No. C98-541, at 14-15.  Notably, the OCC contends that this procedure would lessen the burden for Staff.  However, in this case Staff itself opposes the OCC’s recommendation, claiming that this procedure would actually require more Staff effort to maintain all reports in a formal docket or dockets.  We agree with Staff’s assertion that the OCC’s suggestion would be unnecessarily burdensome to the Commission and Staff.

d. Furthermore, the OCC’s assertion that a centralized formal filing procedure would provide greater accessibility to Commission records to the public is unfounded.  We have no reason to believe--the OCC itself provided no credible explanation as to why its assertion is accurate--that maintaining numerous reports in the Commission’s file room as part of a formal docket will lead to greater accessibility to such reports, particularly reports filed as confidential, as opposed to maintaining such reports at the Commission outside of a formal docket.  We finally observe that the OCC’s suggestion, to a great extent, concerns matters of Commission in-house policies for the maintenance of Commission records.  For example, the OCC expresses concern that without its recommended rule change, the Commission will require greater effort to locate documents in the event of an Open Records request.  Such concerns strictly relate to in-house policies and, as such, should not be addressed in the rule.

10. Information Presumed to be Subject to Public  Inspection--Rule 5

e. USWC objects to the listing of specific documents in proposed Rule 5 as presumptively being subject to public inspection.  According to USWC’s argument, this presumption is inconsistent with the Act, since the Act requires that certain information not be publicly disclosed.  Further, USWC apparently contends that determinations regarding whether specific documents are subject to public disclosure under the Act must be made on a case-by-case basis; therefore, it is improper for the rule to create a presumption that certain documents are subject to public disclosure.

f. We addressed these contentions in Decision No. C98-541, at 18-20.  As we previously held, the documents listed in Rule 5 should be presumed to be subject to public inspection.  This holding is based upon our prior experience with such documents and the public interest in having access to these documents.  We affirm our finding that the list and the presumption created in Rule 5 are appropriate.

11. Procedures Concerning Open Records Requests--Rule 6

g. Proposed Rule 6 establishes procedures to be used by the Director in consideration of Open Records requests.  The OCC recommends that the rule specify the precise timelines for the Director’s consideration of such requests.  Additionally, the OCC argues that the five-day provision in Rule 6.3 violates the Act.  (Rule 6.3 gives a party who provided the subject information to the Commission and who objects to the Director’s decision to publicly disclose such information in five business days within which to initiate a court proceeding to prevent public disclosure.)  The OCC argues that § 24-72-203(3)(b), C.R.S., of the Act provides for only three days within which an objecting party must initiate court action.  We disagree with these suggestions.

h. First, we affirm our holding in Decision No. C98-541, at 23, that the Director, in responding to Open Records requests, requires maximum flexibility.  The procedure established in Rule 6 is consistent with the Act’s requirements and it would be imprudent to unnecessarily constrain the Director’s actions by further specifying precise timelines in the rule.  We also disagree with the OCC that Rule 6.3 is inconsistent with the Act.  The three-day period referenced in § 24-72-203(3)(b), C.R.S., establishes the time within which the custodian of public records must respond to a request for public records.  That time period does not refer to the circumstance in which an interested person (i.e., the person who provided the record to the Commission) disagrees with the custodian’s decision that the subject information is subject to public disclosure, and intends to file a court action to preclude such disclosure.  The Act is silent with respect to the time to be given to an objecting party to commence judicial action to block public disclosure of agency records.  We find that five business days is a reasonable time period for this purpose.

12. Eliminating Commission “Repositories” of Confidential Information 

i. The Joint Commentors express concern over Commission retention of confidential information after the proceeding (or task, in the case of information obtained outside of a formal docket) for which the information was obtained is concluded.  According to the Joint Commentors, such a “repository” of proprietary documents poses the risk that confidential information will be improperly disclosed to competitors.  Such disclosure, it is asserted, could seriously damage the competitive position of the party who provided the information.

j. The Joint Commentors suggest two possible solutions to address their concern.  First, the Joint Commentors recommend that the Commission simply return all confidential information, including the file copy in a formal record, after conclusion of the relevant proceeding or task.  Under this proposal, the Commission would rarely possess any confidential information.  Assuming such action would be lawful--the Joint Commentors cite no authority for the suggestion that the Commission could, in effect, purge portions of the record in a formal proceeding--this suggestion is obviously not sensible.  The Commission regulates public utilities on an ongoing basis, even outside of pending formal proceedings.  Information regarding all aspects of utility operations, on an ongoing basis, is critical to public utility regulation.  Eradicating from Commission files information relevant to the Commission’s regulation of public utilities would harm our ability to discharge our responsibilities, and would be directly contrary to the public interest.  We reject this proposal.

k. Secondly, the Joint Commentors suggest that the Commission maintain only one copy of proprietary information.  That copy would be overseen by one person at the Commission.  All other copies of confidential information within the possession of Staff members would be returned to the providing party or destroyed.  As part of this option, the Joint Commentors would delete proposed Rules 3.3.7, 6, and 7 as unnecessary.  In part, the Joint Commentors contend that these rules should be deleted because the Director has no authority to “divulge confidential information.”

l. This latter suggestion by the Joint Commentors is apparently based upon their view that the mere claim of confidentiality by the party providing information to the Commission is binding on the Director and the Commission, even in the event of an Open Records request.  This is plainly a misinformed view of the Act.  Under the Act, it is the agency, not the private party who has provided information to the agency, which is charged with determining whether particular records are subject to public inspection.  See §§ 24-72-203 and 204, C.R.S.  Similarly, the proposed rules here (e.g., 3.3, 3.l3) are clear that a mere claim of confidentiality by the providing party does not constitute agreement by the Commission or other parties that such a claim is valid.  The reasons for these provisions are clear.  The Joint Commentors themselves observe that there is a tendency for parties before the Commission to make exaggerated claims of confidentiality in providing information to the Commission.

m. With respect to the suggestion that the Commission maintain only one copy of confidential information under the supervision of one person, we will not adopt such a rule.  The Joint Commentors’ recommendation may have some merit, but only in some contexts, depending upon the manner in which Commission and Staff may be required to work with particular information.  We note, for example, that the Joint Commentors’ suggestion, which would provide for only one copy of confidential information at the Commission, would be unduly burdensome where more than one Staff member requires use of the information at the same time.  It is not uncommon for several Staff members to be assigned to investigate the same matter and require access to the same Commission records at the same time.  As an additional example, we observe that it may be necessary for Staff members, in analyzing confidential information in the course of investigating a particular matter, to “copy” confidential information on computers for purposes of manipulation of data.  The Joint Commentors’ suggestion would not accommodate circumstances such as these.

n. We regard the Joint Commentors’ recommendation as one most appropriately addressed as a matter of in-house Commission policy.  That is, the manner in which the Commission will maintain and manage its own records for in-house (i.e. non-public) use is most appropriately addressed by policies and procedures applicable to Commission employees, not through formal and inflexible rules.  This will allow the Commission and Staff members proper flexibility given the needs of specific circumstances.  The Commission will consider whether such in-house policies should be established, but the Joint Commentors’ suggestions for these rules will be rejected.

13. OCC Access to Commission Records

o. Proposed Rule 4.4 provides that the Director may give the OCC access to Commission records, including confidential information, if such disclosure would promote the OCC’s ability to fulfill its statutory duties.  We received extensive comment on this rule.

p. The OCC generally supports a rule which would formally recognize its right to gain access to Commission records.  The OCC argues:  Section  40-6.5-106(1)(d), C.R.S. provides that, “The consumer counsel may have access to the files of the commission when conducting research.”  Significantly, this statute grants the OCC the right to have access to Commission records with no limitation.  In particular, the statute does not limit the OCC’s access only to those records subject to public inspection under the Open Records Act.  That is, contrary to the argument of parties such as Staff and USWC, the OCC’s statutory right to access to Commission records applies even to confidential information not otherwise subject to public disclosure under the Act.  Section 40-6.5-106(1)(d) uses the term “may” in referring to OCC access to Commission files.  However, this term is meant to confer discretion upon the OCC, the beneficiary of the right, to exercise this power, not upon the Commission to limit this right.  Finally, in response to arguments that the OCC should request access to Commission files pursuant to the Open Records Act, the OCC points out that, as a state agency, it may not be entitled to make such requests to the Commission.

q. Generally, the OCC requests that we amend Rule 4.4 in two ways.  First, the standard to be employed when determining whether specific records should be produced to the OCC should be whether the request for Commission records “is reasonably related to the OCC’s statutory purpose.”  Proposed Rule 4.4. would give the OCC access to Commission documents “if disclosure would promote its ability to fulfill its statutory duties.”  Secondly, if the OCC’s request for Commission records is reasonably related to its statutory purpose, the rule should require the Director to provide access to Commission records or refer the matter to the Commission for determination.  The Director, under the OCC’s suggestion, would not be empowered to deny the OCC’s request for Commission records under any circumstance.

r. Staff and USWC
 strongly oppose Rule 4.4 and other suggestions (i.e. those by the OCC) which would grant the OCC access to confidential information maintained by the Commission.
 These parties suggest that the rule would make regulated companies more reluctant to give information to the Commission if the confidentiality of such information cannot be maintained as to the OCC.  In particular, these parties note that the rule would, in effect, give the OCC access to information provided to Staff pursuant to Commission audit.  Staff and USWC emphasize that responses to Staff audit questions have traditionally been protected against disclosure to other entities, including the OCC.

s. Generally, Staff and USWC argue that § 40-6.5-106(1)(d) accords the OCC only such access to Commission records as the public would have under the Open Records Act.  These parties contend that, notwithstanding § 40-6.5-106(1)(d), the Act still applies to requests for information by the OCC, and the Act requires the Commission to deny requests for public disclosure of confidential information.  Furthermore, Staff and USWC observe that § 40-6.5-106(1)(d) uses the permissive language “may”; such language cannot be interpreted to modify mandates under the Act, including the mandate against disclosure of confidential information to anyone.  Finally, Staff and USWC anticipate that Rule 4.4, or any other rule formalizing a right on the part of the OCC to request Commission records, would be burdensome to the Commission.  Staff and the USWC suggest that the OCC may utilize the rule to make voluminous requests for inspection of Commission files.  In this case, the Director, who is charged with responding to OCC requests, would find it overly burdensome to implement the rule.

t. In the event the rules continue to give the OCC access to confidential information outside of formal dockets, Staff submits that Rule 4.4 appears to be inconsistent with other portions of the rules which require Staff to maintain confidentiality of Commission information (e.g. proposed rule requiring Staff to sign non-disclosure agreements).  Staff also points out that Rule 4.4 may be legally deficient by not requiring notice to the provider of confidential information of impending disclosure to the OCC.  Without such notice, Staff emphasizes, the provider of information would have no opportunity to object to disclosure to the OCC.

u. We will continue to provide for OCC access to Commission records in the rules.  In our view, § 40-6.5-106(1)(d) does authorize a rule which gives the OCC access to Commission files, including confidential information, outside of formal dockets.  We find that a rule which provides for such access on the part of the OCC will assist it in carrying out its statutory charge, and, therefore, is consistent with applicable statutes.  The OCC, furthermore, is not a competitor to any party which might provide information to the Commission; consequently, it is unlikely that disclosure of confidential information to the OCC would harm the competitive position of entities regulated by us.
  However, to respond to some of the concerns raised by the OCC, Staff and USWC, we will modify the rules to provide:

•  OCC access to information under the rules will not be used as a substitute for discovery in a formal docket.  That is, where discovery is available, the OCC will be required to use that process instead of the process applicable to requests for access to Commission files outside of formal litigation.

•  Since § 40-6.5-106(1)(d) accords the OCC access “to the files of the commission” only, the OCC will not be entitled to access to Staff workpapers or workproduct.

•  When the OCC requests access to Commission files, the Director will be required to notify the provider of confidential information of that request.  Before disclosing the requested files to the OCC, the Director will give the provider of information an opportunity to object to disclosure, including the opportunity to commence judicial action to preclude disclosure.  However, the Director will disclose confidential information to the OCC (after opportunity for objection on the part of the providing party) if he determines that disclosure is reasonably related to the OCC’s statutory purpose.

•  In the event the Director denies the OCC’s request for access to Commission files, the OCC may file a petition for access to those files with the Commission.

•  Although the OCC’s requests for access to Commission records will be considered in an expeditious manner, neither the Director nor the Commission will be bound by timelines applicable to requests for agency records under the Open Records Act.

•  The OCC shall appropriately safeguard all confidential information made available under the rules, and shall not publicly disclose such information without a ruling by the Director, the Commission or a court authorizing such disclosure.

•  Within 60 days after being given access to Commission records, the OCC shall return all copies of confidential information to the Commission.  The OCC may, upon written request approved by the Director or the Commission, retain the confidential information for an additional specified period of time.  The provider will be notified of such a request and will be provided an opportunity to object to such a request.


These provisions are consistent with all other provisions of the rules.  We also emphasize that the procedure specified here shall not preclude the OCC from making informal arrangements to obtain confidential information from the providers of such information outside the procedures established in these rules.

II. ORDER

A. The Commission Orders That:

2. The rules appended to this Decision as Attachment A are hereby adopted.  This Order adopting the attached rules shall become final 20 days following the mailed date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

3. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 23, 1998.
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____________________

Bruce N. Smith

Director



III. COMMISSIONER VINCENT MAJKOWSKI CONCURRING, IN PART, AND  DISSENTING, IN PART:
I agree with the foregoing opinion in all but one respect.  I disagree with the requirement that Staff members must sign non-disclosure agreements.  The reasons for my dissent are set forth in Decision No. C98-541, pages 25-26.  For those reasons, I would not overturn historical practice at the Commission and now begin to require Staff to execute non-disclosure agreements.
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VINCENT MAJKOWSKI
________________________________

Commissioner

IV. COMMISSIONER R. BRENT ALDERFER CONCURRING, IN PART, AND DISSENTING IN PART:

I agree with the foregoing opinion in all respects except one.  I would adopt the suggestion by the Joint Commentors to maintain a central repository of confidential information at the Commission (with respect to information filed with the Commission outside of formal dockets).  The markets the Commission regulates are becoming more competitive, and in competitive markets the protection of confidential information against improper disclosure, even unintentionally, is critical.  Maintaining a central repository of confidential information under the supervision of one person will provide more appropriate protection of confidential information at the Commission.  Perhaps, more importantly, this procedure will give companies regulated by the Commission greater assurance that unintentional disclosure of proprietary information by members of Commission and Staff will not occur.  This procedure supports the Commission’s need for information in carrying out its duties in an appropriate manner by building confidence on the part of the parties turning over sensitive information that it will be protected.  This provision would not prevent copying or use of information by Staff and Commissioners, as suggested by the majority.  It would require signout procedures to track the return of those copies, which is, in any event, the minimum protection that should be allowed properly designated confidential information.  Accordingly, I would adopt the Joint Commentors’ suggestion on this issue.
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Commissioner
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� For purposes of convenience, the term “confidential information” as used in this decision may refer to information which the Commission finds, by formal decision and order, to be proprietary and exempt from public disclosure under applicable law, and also to information which a party claims is proprietary even though the Commission has not yet accepted such a claim by formal ruling.


� The requirement that Staff members sign non-disclosure agreements as part of participation in formal proceedings will not apply to the Director of the Commission or advisors to the Director in the course of his consideration of Open Records requests.


� USWC’s request that the rule specifically incorporate a provision for the filing of such a motion is unnecessary.  The Commission’s Rules of Practice and Procedure establish the procedure for the filing of motions with the Commission.  Additionally, providers of information claimed to be confidential, especially after the clarification provided here, should be aware that, if they object to Staff’s use of confidential information in a new docket, they should take some action to prevent that use in a timely manner. (The rule requires Staff to provide its notification at least ten days prior to use of confidential information in a new proceeding.)


� In fact, although parties such as the Joint Commentors express concern about inadvertent and improper disclosure of proprietary information within the possession of Staff or the Commission, the record does not indicate that such an incident has ever occurred.


� The language “on the record” in proposed Rule 3.11.1 clearly did not mean that Staff would be permitted to use confidential information on the public record in a subsequent proceeding.


� Our decision to allow a party to request removal of documents by motion disposes of USWC’s comment that the party providing information be permitted unilaterally to remove information from the record.


� Unless adopted in the present discussion, USWC’s suggestions are rejected.


� Rule 4 also establishes procedures for the OCC access to Commission records outside of formal dockets.  Comments relating to this issue are addressed infra. 


� As stated above, the record does not indicate that any improper disclosure of proprietary information by the Commission or Staff has ever occurred, and we are unaware of any such events.


�  Decision No. C98-541, footnote 10 (page 16-17), points out that since the OCC does not come within the Act’s definition of “person” (§ 24-72-202(3)), a question exists as to whether it could make requests to the Commission under the Act.


�  At hearing, Public Service also expressed concern with disclosing confidential information to the OCC.


�  Rule 4.4 applies to information submitted to the Commission outside of formal dockets.  In formal litigation, the OCC would be entitled to conduct discovery, and, consequently, would gain such access to information as is provided for under the discovery rules.


�  The rules require the OCC to take proper measures to protect confidential information against disclosure.  OCC representatives are also required to sign non-disclosure agreements.
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