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I.
BY THE COMMISSION:

A. Statement

This matter comes before the Commission for ruling upon applications for rehearing, reargument, or reconsideration (“RRR”) to Decision No. C98-687 filed by Respondent Trigen-Nations Energy Company, L.L.L.P. (“Trigen”), and Intervenors K N Field Services, Inc., and K N Marketing, Inc. (“KN”).  In Decision No. C98-687, we determined that Trigen’s ownership and operation of a pipeline constituted public utility service sub-ject to the jurisdiction of the Commission.  Trigen and KN request reconsideration of that determination.  In Decision No. C98-913, we granted the applications for RRR simply to pre-clude denial of the applications by operation of law.  The pre-sent decision is our ruling upon the merits of the applications for RRR.  Additionally, Trigen and KN request a stay of Decision No. C98-687.  The Complainant in this case, Public Service Com-pany of Colorado (“Public Service”), has filed a response oppos-ing the motions for stay.  Now being duly advised in the prem-ises, we will deny the applications for RRR and the motions for stay.

B.
Discussion

This case is about Trigen’s ownership of a 28-mile pipeline, most of that line is comprised of 12-inch diameter pipe; about Trigen’s agreement with unaffiliated companies to use its pipeline to provide gas transportation service to those com-panies for a fee; and about Trigen’s transportation of billions of cubic feet of natural gas for those unaffiliated companies.  In response to the complaint by Public Service, we determined that Trigen, through these actions, became a public utility.  Trigen and KN, in their applications for RRR, object to this determination.

C.
Applications for RRR

1. The Holding-Out Test for Determining Public 
 
Utility Status

a. Trigen and KN raise a host of objections to the conclusions set forth in Decision No. C98-687.  We begin by addressing their argument that the majority decision misappre-hended the Colorado Supreme Court’s ruling in Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (“Denver Water Board”), and, consequently, has applied an incorrect standard in determining that Trigen became a public utility through its ownership and operation of the pipe-line.

b. The majority in Decision No. C98-687 inter-preted Denver Water Board as overruling the “holding-out” test for determining public utility status.  That is, the Decision (pages 8-10) pointed out that prior to Denver Water Board the applicable test for determining public utility status, according to the Colorado Supreme Court, was whether an entity held itself out as serving, or ready to serve, all of the public indis-criminately.  See Public Utilities Commission v. Colorado Inter-state Gas Co., 351 P.2d 241 (Colo. 1960), and City of Englewood v. City and County of Denver, 229 P.2d 667 (Colo. 1951).  The Decision (pages 9-10), however, pointed out that in Denver Water Board the Court expressly repudiated the holding-out test as enunciated in City of Englewood.
  Based upon the Denver Water Board precedent, the Commission rejected Trigen’s and KN’s argu-ment that, in order to declare Trigen a pipeline public utility, it would be necessary to find that it had held itself out as serving, or ready to serve, all of the public indiscriminately.  Trigen and KN dispute our interpretation of Denver Water Board on a number of grounds.

Trigen and KN specifically contend that Den-ver Water Board did not abrogate the holding-out standard approved in cases such as City of Englewood and Colorado Inter-state Gas.  First, they appear to argue that Denver Water Board, at most, overturned the common-law holding-out test only.  They apparently suggest that although the Court may have disavowed the common-law City of Englewood standard, it nevertheless inter-

c. preted the statutory test in § 40-1-103(1)(a), C.R.S. (i.e., its language defining a public utility as an entity “operating for the purpose of supplying the public”) as still embodying the identical holding-out principle.
  Similarly, Trigen contends that the Court, in Denver Water Board, “resoundingly” affirmed the holding-out test inasmuch as it relied upon the trial court’s findings in concluding that the Denver Water Board was a public utility, and the trial court itself found that the Denver Water Board had held itself out as ready to serve all of the public.

d. We reject these suggestions.  Trigen’s and KN’s contentions amount to this proposition:  After first spe-cifically and expressly repudiating the holding-out test enun-ciated in City of Englewood, the Court then immediately reembraced that very test by finding it embodied in § 40-1-103(1)(a), C.R.S.  This suggestion is highly implausible.  We note that there are no indications in the Court’s opinion to support what would plainly be inconsistent reasoning:  the explicit rejection of the holding-out test articulated in City of Englewood would be a useless act if the Court meant to imme-diately readopt the identical standard in its interpretation of § 40-1-103(1)(a). C.R.S.  Moreover, we note that cases such as City of Englewood and Colorado Interstate Gas, in settling upon the holding-out test for public utility status, themselves dis-cussed and relied on the language contained in § 40-1-103(1)(a), C.R.S.
  The Court in Denver Water Board was undoubtedly aware that its prior holding-out cases, particularly City of Englewood, relied, at least in part, upon the statutory language.  Yet, Denver Water Board made no statement that a portion of Englewood (e.g., the holding-out test to the extent it was based upon prior interpretations of § 40-1-103(1)(a), C.R.S.) was retained.  Therefore, we conclude that Denver Water Board did not retain the holding-out test in its interpretation of § 40-1-103(1)(a), C.R.S., after it specifically discarded it in its discussion of City of Englewood.

As for Trigen’s observation that, in finding that the Denver Water Board was a public utility the Court relied on the trial court’s findings, we interpret these statements merely as a ruling that whether an entity is a public utility is dependent on the factual circumstances related to each case.  In fact, our determination regarding Trigen’s status relied upon the particular evidence presented at hearing.  This is consistent 

e. with Denver Water Board.  Further, we observe that Trigen’s argu-ment here would also result in the same contradictory reading of Denver Water Board as discussed above:  the Court meant to aban-don the holding-out standard of City of Englewood, but, at the same time, meant to retain that identical standard by its reli-ance on the trial court’s factual findings.  This interpretation of the Court’s opinion is not reasonable.

f. Trigen also attempts to distinguish Denver Water Board from this case on various grounds.  According to Trigen, Denver Water Board is limited to the narrow question of whether extraterritorial sales of water by a municipality is a public utility service.  Additionally, Trigen interprets Denver Water Board as applying only to cases commenced as original pro-ceedings before the district court (as opposed to cases initiated before the Commission).  We find these attempted distinctions insupportable.

g. Significantly, Trigen fails to explain why these factors are relevant to the Court’s articulation of the applicable test for determining public utility status.  Cer-tainly, nothing in the Court’s decision indicates that its guid-ance concerning the test for public utility status was intended to apply only to municipal water utilities and only with respect to cases initiated in district court.  The Court in Denver Water Board flatly declared that City of Englewood “no longer provides the appropriate test for determining public utility status;” it did not hold that City of Englewood is abandoned only for cases involving municipal water companies where the lawsuit is ini-tiated in district court.  We also observe that City of Englewood had been relied upon by the Court in cases not involving munici-pal water utilities and in cases commenced at the Commission.  Most notably, Colorado Interstate Gas, the case most relied upon by Trigen and KN here, was a proceeding originally brought before the Commission and involved a private gas pipeline company.  The Court in that case held that the pipeline corporation was not a public utility based, in part, upon City of Englewood.  See Colorado Interstate Gas, supra, at 248.

h. We conclude that the Court’s subsequent reversal of City of Englewood was not limited to only some of the cases in which it had been previously applied (i.e., to cases involving municipal water companies where such cases were ini-tiated in district court).  Denver Water Board generally held that § 40-1-103(1)(a), C.R.S., sets forth the test for deter-mining public utility status.  We point out that the statutory test contained in § 40-1-103(1)(a), C.R.S., applies not only to municipal water companies, but also to common carriers, pipeline corporations, gas corporations, etc.  Therefore, we reject Trigen’s apparent suggestion that Denver Water Board should be interpreted to abandon the City of Englewood test only in extremely narrow circumstances.

i. Next, Trigen and KN contend that the continu-ing applicability of the holding-out test was confirmed by cases issued after Denver Water Board, specifically Powell v. Colorado Public Utilities Commission, 956 P.2d 608 (Colo. 1998); Bennett Bear Creek Farm and Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996); and Keystone v. Flynn, 769 P.2d 484 (Colo. 1989).  We addressed this argument with respect to Bennett in Decision No. C98-687 (at 8-9) and now affirm our holding that the Colorado Supreme Court has not indi-cated any intent to readopt the holding-out test from City of Englewood and Colorado Interstate Gas.  (We emphasize that the test in Colorado Interstate Gas is the same test as in City of Englewood.  As discussed above, Colorado Interstate Gas spe-cifically relied on City of Englewood.)

j. We note that the language from Powell and Bennett relied upon by Trigen and KN is best described as dicta rather than clear statements by the Court that the present test for determining public utility status, especially after the express ruling in Denver Water Board, is that an entity must serve all the public indiscriminately.  Specifically, in Powell (at 614) after stating that its analysis of whether an entity is a public utility “has traditionally centered around whether or not the public has a right to demand the service” (citing Colo-rado Interstate Gas), the Court observed:  “More importantly, however, in this case the salient analysis has more to do with the nature of the service provided rather than the public’s right to demand it.”  Powell, in short, did not squarely address the issue as to whether the Court intended to return to the holding-out test set forth in City of Englewood.  Indeed, this specific question was not presented to the Court.  (In contrast, the City of Englewood holding-out standard was explicitly discarded in Denver Water Board.)

k. As for Bennett, the language cited by the applications for RRR is, like the reference in Powell, primarily a statement of what the Court’s test for public utility status was prior to Denver Water Board.  In particular, the Court (at 1265) observed that, “In Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 296-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of PUC regulated status...as the extent to which a business...holds itself out as serving, or ready to serve, indiscriminately, all of the public in a service area.”  Again, the issue as to whether the Court intended to readopt the holding-out test abandoned in Denver Water Board was not clearly addressed.  Moreover, Decision No. C98-687 (at 9-10) points out that the Matthews case cited in Bennett itself relied upon Robinson v. Boulder, 547 P.2d 228 (Colo. 1976) and City of Englewood.  See Matthews v. Tri-County Water Conservancy District, 613 P.2d 889, at 892-93.  The Court’s opinion in Denver Water Board (at 242-43) is clear that both City of Englewood and Robinson v. Boulder were being disavowed.

l. Finally, KN’s suggestion that the holding-out test was approved in Keystone is similarly insupportable.  In the language KN relies upon (application for RRR, at 14), the Court simply referred to the Commission having used the holding-out test in deciding the case.  The decision in Keystone (at 487), however, points out that the Commission’s decision was entered prior to issuance of Denver Water Board.  Therefore, the Commis-sion appropriately assumed that the holding-out standard was still the applicable law.

m. In summary, given the clear direction in Den-ver Water Board that the City of Englewood test is no longer the appropriate standard for determining public utility status, we will not assume that the Colorado Supreme Court has, in effect, readopted City of Englewood absent clear statements from the Court of such intent.  The statements in Powell, Bennett, and Keystone do not amount to such a declaration.

n. KN (application for RRR, at 10-11) then argues that general principles of public utility regulation are based on the holding-out test.  According to KN, the courts of this country generally concur in the principle that, in order to subject an entity to public utility regulation, that entity must have dedicated its property to the use of the entire public.  We do not accept these assertions.

o. Notably, a number of courts have accepted the same reasoning adopted by the Commission here that an entity which engages in one of those businesses specified in § 40-1-103(1)(a), C.R.S. (e.g., the gas pipeline business), for hire, even if only for a few select customers, may become a public utility.  These courts, in construing statutes similar to § 40-1-103(1)(a), C.R.S., have specifically rejected the Trigen/KN prem-ise that only those companies holding themselves out to serve all of the public indiscriminately are public utilities.  See Eastern Shore Natural Gas Company v. Delaware Public Service Commission, 637 A.2d 10 (Del. 1993) (general holding-out test rejected with respect to gas pipeline provider, since this interpretation of applicable statute would be inconsistent with the regulatory scheme and the public interest); Atwood Resources, Inc. v. Public Utilities Commission of Ohio, 538 N.E.2d 1049 (Ohio 1989) (sale of natural gas to select customers was not private in nature, but was affected with the public interest and constituted public utility service); Dome Pipeline Corporation v. Public Service Commission, 439 N.W.2d 700 (Mich. App. 1989) (proposed construc-tion of pipeline to serve one customer subject to public utility regulation; service to even a “very few” selected customers con-stitutes “service to the public”); PW Ventures, Inc. v. Nichols, 533 So.2d 281 (Fla. 1988) (sale of electricity to a single cus-tomer is service “to the public” and subject to regulation).  The decisions in Eastern Shore (at 16-17), and Dome Pipeline (at 704) point out that numerous courts have rejected the holding-out test advocated by Trigen and KN.
  Therefore, contrary to KN’s asser-tion, the Commission’s decision here is consistent with prin-ciples of public utility regulation accepted in many juris-dictions.

p. KN further suggests that the Legislature was aware of the Colorado Supreme Court’s adoption of the holding-out standard in the Colorado Interstate Gas case, and has taken no action to modify that standard with respect to pipeline cor-porations.  Thus, KN reasons, the Legislature has implicitly approved the holding-out test for pipeline companies.  However, assuming that the lack of legislative action can be interpreted as a statement of legislative intent, a proposition we question, we note that the Legislature must also be presumed to be aware of the ruling in Denver Water Board and has taken no action in response to that decision.  More importantly, a recent enactment by the Legislature indicates its support for our present finding regarding the test for public utility status.

q. Specifically, in its 1993 session, the Legis-lature enacted § 40-1-103.5, C.R.S., the master meter operator statute.  This statute indicates that persons who purchase and resell gas or electricity as master meter operators even on an extremely limited basis are subject to regulation as public util-ities absent the exemption specified in that statute.  (For exam-ple, the master meter operator cannot resell gas or electric service at prices above those billed to the master meter operator by the serving utility.)  Section 40-1-103.5, C.R.S., applies to persons and entities who are clearly not holding themselves out to serve the public indiscriminately, including persons such as apartment landlords.  For purposes of the present case, it is significant that the Legislature has expressed its intent that, with respect to the sale of gas or electricity, persons engaged in these businesses even to a limited extent may be regulated as public utilities.  Therefore, in a specific instance in which the Legislature has spoken regarding the test for public utility status, it has disclaimed the general holding-out principle advo-cated by Trigen and KN.

r. We finally emphasize that the holding-out test advocated by Trigen and KN would be inconsistent with the system of public utility regulation in Colorado and would con-travene the public interests underlying that regulation.  As pointed out by the Colorado Supreme Court, “Colorado has long been dedicated to the principle of ‘regulated monopoly’ in the conduct of public utilities operations.”  Public Service Company of Colorado v. Public Utilities Commission, 765 P.2d 1015, at 1021 (Colo. 1988).  Accord Western Colorado Power Company v. Pub-lic Utilities Commission, 411 P.2d 785, at 790 (Colo. 1966).
  The purpose of the doctrine of regulated monopoly is, in part, to prevent duplication of facilities between utilities.  Public Service Company, supra, at 1021.

s. Under Trigen’s and KN’s advocacy, an entity could defeat the regulated monopoly principle through the simple but pernicious device of choosing to serve select customers only, that is, to discriminate in the provision of their services.  For example, a new pipeline operator could choose to serve only large industrial customers, probably the most attractive customers to serve given cost and profit considerations, in a regulated util-ity’s service area and argue that it may do so free from regulation because it is not holding itself out to service the public indiscriminately.  (In contrast to this cream-skimming, regulated utilities are required to serve all customers in their service territory in a nondiscriminatory manner.)  Essentially then, Trigen and KN contend that conduct which would be unlaw-fully discriminatory (§ 40-3-106, C.R.S.) and in violation of the obligation to serve, if undertaken by a regulated utility, con-stitutes the lawful evasion of regulation with its attendant public responsibilities, when undertaken by a new provider.  Colorado’s system of public utility regulation, to the extent it is based on the regulated monopoly principle, cannot tolerate such notions of the test for public utility status.

t. Further, Trigen’s and KN’s holding-out test with its resultant opportunity for cream-skimming would impose additional burdens on the majority of utility customers such as residential and small commercial ratepayers.  Specifically, a utility’s loss of large volume customers to an unregulated pro-vider would likely cause increased rates for remaining customers.  That is, diverted revenues from the chosen few served by the unregulated new provider would likely have to be compensated for by remaining customers of the public utility, whose fixed costs would not be reduced by the loss of select customers to the unregulated provider.  See Eastern Shore Natural Gas, supra, at 18; PW Ventures, supra, at 283.

u. For all these reasons, we reject Trigen’s and KN’s arguments that the test for public utility status in this case is whether Trigen held itself out as serving, or ready to serve, all the public indiscriminately.  Current law as artic-ulated by the Colorado Supreme Court does not require such a test, and such a standard would be contrary to the regulatory system in this state and the public interests underlying that system.

2.
Trigen as a Public Utility

a. Decision No. C98-687 points out that the test for determining public utility status is set forth in § 40-1-103(1)(a), C.R.S.  In relevant part, that statute defines a “pub-lic utility” as every “...pipeline corporation...person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public inter-est...” (emphasis added).  We agree with the dissenting opinion in Decision No. C98-687 that one may become a public utility by “operating for the purpose of supplying the public” or because one is “declared by law to be affected with a public interest.”  

b. In this case, there is no dispute that Trigen owned and operated a natural gas pipeline.  Indeed, the evidence in this case indicates that Trigen used its 28-mile pipeline to transport billions of cubic feet of natural gas.  There should also be no dispute that Trigen provided gas delivery service over its pipeline to unaffiliated companies,
 and that it provided this service for hire (i.e., it charged fees for its pipeline service).  The main dispute, insofar as Trigen and KN are concerned, is whether Trigen operated its pipeline “for purpose of supplying the public.”

c. We now affirm our prior holding that Trigen, through the actions described in this case, did operate its pipeline for the purpose of supplying the public.  The Trigen/KN argument that it did not meet this statutory criterion is entirely premised on the assertion that the statutory language “operating for purpose of supplying the public” is the general holding-out standard.  The above discussion disposes of this argument.  For the reasons explained above, we conclude that the provision of gas transportation service over Trigen’s pipeline for compensation to unaffiliated (by ownership) customers, espe-cially on the substantial scale shown in this case, does con-stitute “supplying the public.”  Use of the pipeline by Trigen to provide service to unaffiliated customers for compensation demon-strates that the line was no longer being used as a private facility.

d. Moreover, on reconsideration we conclude that Trigen, through its ownership and operation of its pipeline, became an entity “declared by law to be affected with the public interest.”  Section 40-1-103(1)(a), C.R.S., specifically lists pipeline corporations as one of those types of businesses which may be declared to be a public utility.  Public Service’s tes-timony in this case (witness Moore) and actual use of the pipe-line by Trigen persuade us that the line is a “major pipeline,”
 capable of transporting significant volumes of gas in and through the Denver metro area.  Public Service’s testimony further indicates that Trigen utilized the pipeline to provide trans-portation services similar to Public Service’s regulated offer-ings within Public Service’s service territory.

The operation of these facilities for pur-poses that are not exclusively private (i.e., Trigen did not operate the line to provide service only to itself) free from regulatory oversight would adversely affect the Commission’s ability to regulate gas transportation service provided by public utilities in the Denver metro area.  To illustrate:  As Public Service pointed out in its testimony, the pipeline presents a serious threat of bypass of Public Service’s system particularly by high-load customers.
  Actual bypass would likely harm Public Service and its ratepayers by diverting revenues from regulated operations, leaving remaining customers to pay for fixed costs associated with Public Service’s facilities.
  However, even the threat of bypass may affect the manner in which Public Service 

e. conducts its gas pipeline operations in the Denver metro area.  For example, Public Service’s and the Commission’s future plan-ning for providing gas sales and delivery services in the Denver metro area, such as planning for new construction to serve demand in this region, will be adversely impacted due to the uncertainty presented by the existence of an unregulated major pipeline running through the metro area.  Public Service’s filing of the instant complaint demonstrates its concern with the continuing operation of the Trigen pipeline free from the same regulatory responsibilities imposed upon Public Service itself.  See witness Moore testimony, Transcript, at 16-17.

f. Further, Trigen’s unsupervised ownership of a major pipeline in the most populated area of the state presents the danger actually realized in this case, that it could transfer ownership to an entity which may utilize the facilities in new ways detrimental to regulation.
  The record indicates that Trigen has sold the pipeline to KN Gas Gathering (“Gathering”) without review and approval of the Commission.  We note that the KN companies’ primary businesses are the selling and transporting of natural gas.  Some of the KN companies are even now regulated by this Commission as gas and pipeline utilities.  More impor-tantly, the KN companies are now attempting to compete against Public Service in the gas and pipeline businesses in Public Serv-ice’s certificated territory.
  For reasons such as these, we conclude that Trigen, through its operation of the pipeline, became an entity declared by law to be affected with the public interest.

g. Trigen and KN advance several arguments dis-puting our conclusions.  They contend that the pipeline was, in fact, not actually used to bypass Public Service’s system.  That is, they point out that Trigen provided gas transportation serv-ice for the Coors companies only, the very same companies who had utilized the line prior to its sale to Trigen.  Therefore, they suggest, the threat of bypass cannot be a reason to regulate the pipeline.  We do not agree.

h. In the first place, the above discussion explains that the existence and operation of the Trigen pipeline for purposes not exclusively private affects our ability to regu-late the gas transportation business in the Denver metro area, even absent actual bypass.  We also emphasize that nothing in the record indicates that Trigen was precluded (or that Gathering is now precluded) from serving new customers besides the Coors com-panies.  To the contrary, Trigen’s Gas Transportation Agreements (Exhibit 1, paragraph 10.l) expressly permitted Trigen, “...at its option, to enter agreements with third parties for the trans-portation of natural gas...”  Accordingly, in its contractual agreements with the Coors companies, Trigen specifically claimed the right to serve new customers.  It was, in short, free to serve end-users seeking to bypass Public Service’s system.  The record indicates that at least one non-Coors entity requested gas delivery service from Trigen; Trigen refused, not because it was prohibited from providing that service, but simply because it “had no interest” in doing so at that time.  Transcript, at 83.

i. The Trigen/KN argument regarding the lack of actual bypass as grounds for rejecting Public Service’s complaint here essentially suggests that the Commission must rely on the uncontrolled discretion of an unregulated company to continue to refrain from providing service to new customers.  The Commission is expected to depend on the continuing exercise of such discre-tion even though the pipeline has already been used to serve unaffiliated entities, and even though nothing precludes that company from serving new customers in the future.
  This view of the Commission’s inability to actively regulate in an area spe-cifically entrusted to us by statute (i.e., gas transportation provided by a pipeline corporation) is unacceptable.

Trigen next contends that Coors Energy Com-pany (“CEC”), the prior owner of the pipeline, operated the line 

j. in the same manner as Trigen.  Specifically, Trigen argues that CEC provided gas transportation to companies which were not tech-nically affiliated with CEC, such as ACX Technologies (“ACX”).  Trigen complains that the Commission did not attempt to exercise jurisdiction over CEC.

In response, we first note that the legal relevance of Trigen’s argument is unclear.  Trigen appears to argue, without explicitly stating so, that the Commission is now estopped from enforcing the public utilities laws against it, because those laws were not enforced against CEC.  However, Trigen cited no authority for this proposition and we are aware of none.
  Moreover, there is an important difference between Trigen and CEC with respect to ownership and operation of the pipeline.  Trigen’ argument is based on its assertions that ACX is not technically affiliated with CEC.  We point out, however, that ACX was formed by the Coors family, the same persons who largely own and control CEC and other Coors entities.  The record indicates that Coors family members are directors of ACX, and 

k. serve as trustees of family trusts that collectively own the majority of the common stock of ACX.  Exhibit 16, at 32.  As such, it appears that CEC, by transporting gas for ACX, was not providing service to an unaffiliated company.  Rather, it appears that the pipeline as operated by CEC was used for an exclusively private purpose.

l. In contrast, Trigen is a business independent of the Coors companies.  Nothing in the record indicates that the same persons who own Trigen also own the companies served by the pipeline.  Therefore, Trigen’s provision of gas transportation service here cannot be characterized as service to itself.

Trigen also suggests that it is affiliated with the Coors companies through business and contractual rela-tionships.  This argument is untenable for purposes of the pres-ent case.  The relationship which Trigen describes is merely an ordinary commercial association which any two enterprises might enter into for purposes of conducting business.  The fact that Trigen sold the pipeline to Gathering and that Gathering is now providing transportation service to the Coors companies indicates that Trigen had no special affiliation with the Coors businesses 

m. with respect to the pipeline.  Again, the association described by Trigen is no different in character than the relationship Pub-lic Service might establish with one of its customers in the course of providing regulated services.  We therefore reject the argument that Trigen was affiliated with its Coors transportation customers for purposes of determining whether its actions con-stituted public utility service.

n. Finally, Trigen and KN contend that through its operation of the pipeline, Trigen was providing a specialized contract service.  According to this argument, the gas trans-ported over the pipeline was high-BTU gas, unlike the gas trans-ported over Public Service’s distribution system.  We point out, in response, that the so-called specialized gas is nothing more than ordinary pipeline gas which has not been diluted by injected air.  Transcript, at 72-73, 135-36.  That is, Public Service injects air into gas in specific areas of its own distribution system prior to delivery to end-users, in order to stabilize the BTU content at a level compatible with other historic gas sources.  However, there is nothing particularly specialized about the “high-BTU” gas transported over the Trigen pipeline.  Such gas, which Trigen’s witness himself described as “pipeline-quality gas” (Transcript, at 72-72), is simply ordinary gas off of the pipeline with which Trigen’s line was connected.  High-BTU gas is delivered directly to end-use customers throughout the State of Colorado; Public Service itself delivers “high-BTU” gas directly to end-use customers on some parts of its system.  Notably, it would be a simple matter for most industrial cus-tomers to use the high-BTU gas transported on Trigen’s line, thus bypassing Public Service’s gas delivery system.

o. For all these reasons, we reject Trigen’s and KN’s arguments and affirm our conclusion that Trigen’s ownership and operation of the subject pipeline did constitute public util-ity service.

3.
Due Process and Takings

a. Trigen finally makes two constitutional objections to our ruling in Decision No. C98-687:  Our decision is unlawful as an impermissible regulatory taking and as a viola-tion of its due process rights.  With respect to the taking argu-ment, Trigen contends that our ruling departs radically from prior case law regarding the test for public utility status.  Since Trigen could not have anticipated this new ruling, it is asserted, the decision interferes with its reasonable investment backed expectations.

b. These contentions, to a great extent, have been addressed above.  For example, the arguments that Trigen’s operations of the pipeline were identical to CEC’s and that the Commission was aware of Trigen’s acquisition of the line, but asserted no regulatory authority over CEC or Trigen prior to the present proceeding, are disposed of in the preceding discussion.  The above discussion is also clear that our ruling regarding the test for public utility status is not based upon new authority or new reasoning.  As explained above, our ruling is based upon § 40-1-103(1)(a), C.R.S., and, to a great extent, the Denver Water Board decision entered by the Colorado Supreme Court in 1986.  That decision, which held that § 40-1-103(1)(a), C.R.S., sets forth the applicable test for determining public utility status and that the general holding-out test is no longer the applicable standard, was issued a number of years prior to Trigen’s decision to purchase the pipeline from Coors.  Moreover, in Decision No. C89-658 (issued on May 17, 1989), the Commission specifically found that it had jurisdiction over the trans-portation of natural gas in Colorado.  The Commission in that decision (page 3, paragraph 7) expressly indicated that pipeline operators providing gas transportation for a fee would be subject to the Commission’s jurisdiction.  Accordingly, Trigen cannot reasonably claim surprise at the decisions entered in this docket.

c. We further observe that Trigen, if it had any doubts in the matter, could have requested a Commission declara-tory ruling regarding its ownership and operation of the pipeline prior to the actual purchase.  Specifically, Rule 60 of the Com-mission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, permits any person to request a formal declar-atory order from the Commission, “...to remove an uncertainty as to the applicability to a petitioner of any statutory provision or Commission rule, regulation, or order.”  This declaratory order procedure existed prior to 1995, the year in which Trigen acquired the pipeline.  Trigen obviously decided to forego such a request to the Commission even though this procedure would have removed all doubt concerning its ownership of the pipeline prior to the purchase.

d. Lastly, we point out that Trigen absolutely failed to explain how our declaration regarding its status as a public utility has resulted in any taking whatsoever.  Even assuming Trigen is eventually required to submit to regulation by the Commission--we have not entered such an order at this point, since Gathering now owns the line--the mere fact of regulation does not equate to an unlawful taking.  It is well-settled that regulation of entities operating as public utilities is a con-stitutional exercise of the police power of the State.  See Western Colorado Power, supra, at 794.  For these reasons, we reject Trigen’s assertion of an unlawful regulatory taking as a result of our decisions in this case.

e. As for its alleged due process violations, Trigen claims that a number of terms used in § 40-1-103(1)(a), C.R.S., are unconstitutionally vague.  Similarly, Trigen also argues that a number of terms used in the Commission’s artic-ulation of the statutory standard for public utility status are unlawfully vague.  For example, Trigen raises a host of questions regarding the precise meaning of terms used in Decision No. C98-687 such as “substantial,” “compensation,” and “third party.”
  We reject these arguments.

f. A statute is not unlawfully vague if it fairly describes the conduct forbidden and persons of common intelligence can readily understand its meaning and application.  Eckley v. Colo. Real Estate Commission, 752 P.2d 68 (Colo. 1988).  However, mathematical precision in legislative drafting is not required.  People by and through Longmont v. Gomez, 843 P.2d 1321 (Colo. 1993).  Further, the Legislature is not constitutionally required to define specifically readily comprehensible and every-day terms, Delta Sales Yard v. Patten, 892 P.2d 297 (Colo. 1995); statutory standards frequently contain broad terms to ensure their application to varied circumstances and generality is not the equivalent of impermissible vagueness, Watso v. Dept. of Social Services, 841 P.2d 299 (Colo. 1992).  Finally, fundamental fairness does not require a statute to enumerate examples or cri-teria in every instance.  Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  Trigen’s arguments contravene all these principles.

g. The standards set forth in § 40-1-103(1)(a), C.R.S., are commonly and readily understandable.  Additionally, the Commission’s application of the statutory standards and our reasons for finding that Trigen operated as a public utility are specifically articulated in our decisions here and are also read-ily comprehensible.  In its argument, Trigen essentially asserts that the Commission must define with rigid precision all terms used in articulating the reasons for finding that Trigen became a public utility (e.g., the Commission must numerically specify what “substantial volumes” means), even though these terms are commonly understandable, especially in light of court opinions interpreting the test for public utility status.

h. Trigen’s finical assertions bring to mind the Colorado Supreme Court’s admonition:


The vagueness test ‘is not an exercise in seman-tics to emasculate legislation; rather it is a prag-matic test to ensure fairness’...(citation omit-ted)...(T)he statutory language must strike a balance between two potentially conflicting concerns:  it must be specific enough to give fair warning of the pro-hibited conduct, yet must be sufficiently general to address the problem under varied circumstances and dur-ing changing times...

Eckley v. Colo. Real Estate Commission, supra, at 73.  Trigen’s claims are clearly without merit.

D.
Motions for Stay and Motion for Clarification

1. Both Trigen and KN request that we stay our deci-sion that Trigen became a public utility through its ownership and operation of the subject pipeline.  Public Service filed a response opposing the motions.
  For the reasons stated in Deci-sion No. C98-687 and the instant decision, we find that the motions fail to state good grounds for a stay.  We further note that neither Decision No. C98-687 nor the present decision have ordered Trigen to do anything.
  Therefore, the motions for stay will be denied.

2. On August 17, 1998, Public Service filed its Request for Clarification.  This motion requests a declaration that Trigen is presently required to comply with all applicable public utilities statutes and regulations.  As pointed out in Decision No. C98-687 and here, Trigen no longer owns the subject pipeline, but has sold it to Gathering.  As also pointed out in this decision, the Commission has initiated a show cause pro-ceeding against Gathering by separate order.  For these reasons, the motion for clarification will be denied.

II.
order

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Trigen-Nations Energy Company, L.L.L.P. is denied.

2. The application for rehearing, reargument, or reconsideration filed by K N Field Services, Inc., and K N Mar-keting, Inc., is denied.

3. The motion by Public Service Company of Colorado to accept response to motions to stay one day out-of-time is granted.

4. The motion by Trigen-Nations Energy Company, L.L.L.P. for stay is denied.

5. The motion by K N Field Services, Inc., and K N Marketing, Inc., to stay or postpone the effectiveness of Decision No. C98-687 until completion of judicial review is denied.

6. The motion for clarification by Public Service Company of Colorado is denied.

7. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
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iii.
commissioner r. brent alderfer dissenting 

A. This Commission majority decision does little to clar-ify the theory on which it would extend utility regulation to a previously unregulated, private pipeline.  It is clear, however, that the majority relies heavily on the case of the Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (“Denver Water Board”).  In my opinion, Denver Water Board does not expand Commission jurisdiction to cover private contract services.

B. There is no disagreement that the Denver Water Board case marked the final departure from common law in determining public utility status.  718 P.2d 235, 243-44.  With respect to the succeeding statutory scheme for utilities, the Court stated:

Whether a particular entity is or is not a public utility should therefore be analyzed, at least at first, from the standpoint of whether the entity is a public utility within the contemplation of the con-stitution and the statutes concerning the PUC and, if so, whether that public utility is exempted from reg-ulation by the constitution or by statute.

718 P.2d at 243.  The statutory language cited by the Court is the same language at issue here.  That language defining a regu-lated public utility includes the phrase, “operating for purposes of supplying the public.”
  Id. at 243-44.  But the Court in Denver Water Board did not expand the reach nor further interpret that definitional phrase.  It simply held:

Based on the evidence and the trial court’s findings, the [Denver Water] Board, when supplying water to cus-tomers inside and outside of Denver’s territorial lim-its, clearly fits this definition of a “public util-ity.”

Id. at 244.  The Denver Water Board during the 1980 period at issue in that case delivered 71 billion gallons of water and added some 7,000 new water taps per year.  Id. at 238-239.  Based on those facts, the case hardly controls the extension of the statutory definition to the limited contract issues here.

C. More recent Supreme Court cases have made it clear that the Denver Water Board case did not vitiate the statutory requirement that a pipeline corporation must be “operating for the purpose of supplying the public” before it can be tagged with the competitively disadvantaged public utility label.

D. In fact in 1996, the Supreme Court, en banc, stated as clearly as can be stated:

In Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 206-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of PUC regulated status in this state as the extent to which all busi-ness impressed with the public interest holds itself out as serving, or ready to serve, indiscriminately, all of the public in a service area.

Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254, 1265 (1996)(italics supplied).  It being clear that serving or holding oneself out to serve, indiscriminately, the public within some service area is part of the definition of a public utility, the contract pipeline opera-tion at issue here does not meet that definition. 

E. The majority shows its ambivalence on the issue by first finding this pipeline operation to be a public utility, but then declining to either approve or reject its sale and transfer as required of regulated utilities and as requested by the Com-plainant Public Service Company of Colorado.  Any other ruling in this case would appear to be moot, even as a declaratory order, as the operation has been transferred to a new entity.  Instead, the majority takes the opportunity to expand its jurisdiction without granting any relief, and then issues a separate show cause order to start the whole process over again with the new buyer.  Majority Opinion at 31.

F. The fact is, the burdens of involuntarily becoming a utility are significant.  That burdensome status should not be imposed on the whim of the Commission.  The Court’s review of a similar attempt by the Commission more than 30 years ago still applies.  The Court said:

We find no precedent for the rule as announced by PUC.  It contains no standards whereby it could be applied with any degree of uniformity; it furnishes no guide whereby the supplier or the customer could determine the utility or non-utility status of the supplier.

Public Utilities Commission v. Colorado Interstate Gas Company, 351 P.2d 241, 248 (1960) (en banc).  The approach taken by the majority here offers even less guidance than the five-part PUC test rejected in Colorado Interstate Gas.

G. Accordingly, I dissent from the majority opinion in this case.
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� After specifically quoting the City of Englewood test (i.e., to fall into the class of a public utility, an enterprise must hold itself out as serving all members of the public, and all members of the public must have a right to demand service), the Court in Denver Water Board expressly stated that, “...Englewood no longer provides the appropriate test for determining public utility status.”  Denver Water Board, at 242-43.


� The Court held that whether an entity is a public utility should first be analyzed from the standpoint of whether it is a public utility within the contemplation of § 40-1-103(1)(a), C.R.S.  Denver Water Board, at 243-44.  That statute, in part, provides that a pipeline corporation is a public utility if it operates “for the purpose of supplying the public.”


� Of course, at the time of trial, the trial court would have assumed that the applicable standard was still the City of Englewood test.


� Those cases, in part, relied upon predecessor statutes to § 40-1-103(1)(a), C.R.S.  For purposes of this issue, those predecessor statutes were identical to § 40-1-103(1)(a), C.R.S.  Colorado Interstate Gas, supra, at 248; City of Englewood, at 672.


� Indeed, both courts note that the majority of states have rejected the indiscriminate-service-to-an indefinite-public test.  The court in Dome Pipeline specifically observed that the “public use” test adopted in Colorado Interstate Gas--the above discussion points out that Denver Water Board abandoned the test for public utility status from this case--represents the minority viewpoint in this country.


� The regulated monopoly principle establishes that after a utility has been assigned a service territory, no other utility may provide service in that area absent a showing that the certificated utility is unable or unwilling to provide service.  Public Service Company, supra, at 1021.  Where the Legislature has intended to abandon the regulated monopoly doctrine (e.g., telephone local exchange (§§ 40-15-501 et seq., C.R.S.) and taxi transportation in the Denver metro area (§ 40-10-105(2), C.R.S.), it has issued specific directives to the Commission.


� Trigen’s assertion that it is affiliated with the Coors companies is addressed infra.


� Transcript, at 14.


� The record indicates that at least one end-user approached Trigen to request gas transportation service.  Trigen’s and KN’s argument that the line was not actually used for bypass is addressed infra.


� As discussed infra, nothing in the record indicates that either Trigen or KN Gas Gathering (“Gathering”)--Decision No. C98-687 explains that Trigen sold the pipeline to Gathering shortly before hearing in this case--is precluded from utilizing the line to serve new customers.


� Under § 40-5-105, C.R.S., regulated utilities must receive Commission approval prior to transferring assets outside the ordinary course of business.


� As an illustration:  a KN company recently received permission from the Federal Energy Regulatory Commission to construct the Front Runner Pipeline, a 109-mile gas pipeline, consisting of 24-inch and other diameter pipe, and running from Rockport, Colorado to the Denver metro area.


� Of course, the record does not reflect how Gathering is operating the pipeline, nor does it shed light on Gathering’s future plans for those facilities.


� Similarly, Trigen apparently argues that the Commission consented to its acquisition of the pipeline since Commission Staff was notified when it acquired the line.  Trigen again appears to suggest that the Commission is now estopped from enforcing the public utilities laws against it because of Staff’s knowledge.  Again, no authority was cited in support of this suggestion, and we find these assertions to be nonsense.  In the first place, the Commission Staff who were notified of Trigen’s acquisition of the line were pipeline safety Staff not the Staff with responsibility for economic regulation of pipelines.  Secondly, Trigen’s notification to Staff was apparently made after its acquisition of the line.  Thirdly, Trigen could not reasonably interpret a notification to Staff as Commission approval of its acquisition of a major pipeline to be used for the purpose of serving unaffiliated companies.


� However, since this case has not put at issue whether CEC operated as a public utility, we need not attempt to determine under what circumstances a corporation may provide utility-like services to corporate affiliates without becoming a regulated utility.


� We recognize that some of the gas transported on the pipeline was for Trigen’s own use.  Our discussion here refers to Trigen’s transportation of gas for the Coors-related companies.


� Decision No. C98-687, especially as clarified by the present decision, is clear that the reference to Trigen’s provision of gas transportation service to “third parties” means that Trigen provided service to entities unaffiliated with Trigen by ownership.


� Public Service’s motion to accept its response one day out-of-time will be granted.


� By separate order we have initiated a show cause proceeding against Gathering to determine whether it is operating the pipeline as a public utility and whether further orders should be entered against it.  This is a separate proceeding.


� It appears that the majority now also relies on the separate definitional phrase in § 40-1-103(1)(a), C.R.S., that refers to entities “declared by law to be affected with a public interest.”  As the Legislature has made it clear by statute when it is declaring a contract carrier to be affected with a public interest, this phrase does not add jurisdictional authority for the majority’s decision here.  E.g., § 40-11-103(1), C.R.S. (contract carrier of passengers by motor vehicle are affected with a public interest).
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