Decision No. C98-1058

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-462S

IN THE MATTER OF THE APPLICATION OF ATMOS ENERGY CORPORATION, 1800 THREE LINCOLN CENTRE, 5430 LBJ FREEWAY, POST OFFICE BOX 650205, DALLAS, TX 75265-0205 FOR AN ORDER AUTHORIZING THE ISSUANCE OF UP TO 150,000 SHARES OF COMMON STOCK THROUGH ITS EQUITY INCENTIVE AND DEFERRED COMPENSATION PLAN FOR NON-EMPLOYEE DIRECTORS AND 1,500,000 SHARES OF COMMON STOCK THROUGH ITS 1998 LONG-TERM INCENTIVE PLAN.

ORDER OF THE COMMISSION GRANTING APPLICATION

Mailed Date:  October 29, 1998

Adopted Date:  October 29, 1998

I.
BY THE COMMISSION:

A. Procedure and Record

1. On October 14, 1998, Atmos Energy Corporation, a Virginia and Texas corporation (“Atmos” or the “Company”), filed its Verified Application, including the exhibits thereto required under Rule 56 of the Commission’s Rules of Practice and Proce-dure, 4 Code of Colorado Regulations (“CCR”) 723-1 (collectively, the “Application”).  The Application seeks an order from this Commission authorizing the issuance of up to 150,000 shares of Common Stock through the Company’s Equity Incentive and Deferred Compensation Plan for Non-Employee Directors and 1,500,000 shares of Common Stock through the Company’s 1998 Long-Term Incentive Plan.

2. Notice of this Application was issued by the Com-mission on October 16, 1998, allowing parties until October 26, 1998 to intervene or participate as a party in this proceeding and setting this matter for hearing on November 2, 1998.  In addition, the Company published a notice of the Application in the legal notices of The Denver Post on Friday, October 16, 1998.  An Affidavit of Publication issued by The Denver Post was filed with the Commission on October 22, 1998, and reflects that The Denver Post is a newspaper of general circulation under Rule 4(b)(1) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  Due and proper notice of this matter has been given and no one seeks intervention or opposes the granting of the Application.

3. The Company has requested this Commission to determine this matter without hearing and on modified procedure.  Because no one has intervened in connection with the Application, it is appropriate that this Commission consider this matter in accordance with § 40-6-109(5), C.R.S., and Rule 24 of this Com-mission’s Rules of Practice and Procedure, 4 CCR 723-1.  The hearing scheduled for November 2, 1998 should be vacated.

B.
Findings of Fact

1. This Commission has examined the Application and has made such investigation as it deems necessary.

2. The Company is a Virginia and Texas corporation qualified to do business within the State of Colorado.  Its Restated Articles of Incorporation, as amended, have been filed with this Commission and it is in good standing with the Colorado Secretary of State.  The Company provides gas utility service to various areas in the State of Colorado through its Greeley Gas Division.  The Application has been filed in accordance with § 40-1-104, C.R.S., which requires a public utility to obtain the approval of this Commission before it issues securities such as Common Stock.

3. At the date of the Application, the Company has 75,000,000 shares of Common Stock authorized.  At June 30, 1998, the Company had 30,216,559 shares of Common Stock outstanding.  For the nine months ended June 30, 1998, the dividend rate declared and paid was $.795 per share.

4. The purpose of the Application is to obtain an order authorizing the issuance of up to 150,000 shares of Common Stock through the Company’s Equity Incentive and Deferred Com-pensation Plan for Non-Employee Directors and 1,500,000 shares of Common Stock through the Company’s 1998 Long-Term Incentive Plan.  The purpose of the Company’s Equity Incentive and Deferred Com-pensation Plan for Non-Employee Directors is to encourage qual-ified individuals to accept nominations as Directors and to strengthen the mutuality of interest between the non-employee Directors and Atmos’ other shareholders.  Among other things, the purpose of the Company’s 1998 Long-Term Incentive Plan is to attract and retain the services of able persons as employees and non-employee Directors, to provide such persons with a pro-prietary interest in the Company, and to furnish an incentive for such persons to continue their services for the Company.

5. The issuance of the Common Stock will be regis-tered with the Securities and Exchange Commission.  A copy of the Form S-3 Registration Statement will be provided to the Commis-sion at such time as it is available.

6. At a meeting of the Company’s Board of Directors on August  12, 1998, the Board of Directors authorized, among other matters, its proper officers to execute and file the Appli-cation or to cause the Application to be filed.

7. The Application contains all of the information required under Rule 56 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, and is deemed to be complete.  The finan-cial information submitted demonstrates that the Company is a sizable enterprise, is solvent, and operates profitably.  The proposed issuance of Common Stock either strengthens or does not significantly change the Company’s financial status.

8. The Company and the issuance of its Common Stock are subject to the jurisdiction of this Commission in accordance with § 40-1-104, C.R.S.

9. The issuance of the Common Stock, as stated in the Application, will be consistent with the provisions of the public utilities law, is for a lawful purpose, and is not inconsistent with the public interest.

10. The Application should be granted and issuance of the Common Stock referenced therein should be authorized and approved.

II.
ORDER
A. The Commission Orders That:

1. The Application (Docket No. 98A-462S) of Atmos Energy Corporation is deemed complete and granted.

2. Atmos Energy Corporation is hereby authorized to issue up to 150,000 and 1,500,000 shares, respectively, of Common Stock as described in the Application.

3. Nothing contained herein shall be construed to imply any recommendation or guaranty of any obligation with regard to Atmos Energy Corporation’s securities approved under the Application on the part of the State of Colorado.

4. The hearing on this matter, now set for Novem-ber 2, 1998, is vacated.

5. This Decision and Order shall be effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 29, 1998.
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