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I. by the commission

A.
Statement

1. This is an arbitration proceeding under § 252 of the Communications Act of 1934 (“Act”),
 as amended by the Tele-communications Act of 1996 (“1996 Act”),
 and under this Com-mission’s rules governing arbitration, 4 Code of Colorado Regula-tions (“CCR”) 723-46.  Petitioners E(Spire Communications, Inc., and ACSI Local Switched Services, Inc., doing business as E(Spire Communications, Inc. (collectively “E(Spire”), filed their Peti-tion for Arbitration with this Commission on July 14, 1998.  The petition concerns E(Spire’s request to interconnect its frame relay services (“FRS”) network to the FRS network of U S WEST Communications, Inc. (“U S WEST”).  E(Spire gave notice of the arbitration on July 14, 1998.  U S WEST filed its response to the petition on August 10, 1998.

2. On August 14, 1998, E(Spire filed a Motion for Summary Decision which motion was denied by Decision Nos. R98-829-I and R98-884-I.  The arbitration was scheduled to be held October 7 and 8, 1998 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.

3. At the assigned place and time an Administrative Law Judge (“ALJ”) called the matter for hearing.  During the course of the hearing Exhibits 1, 1A, 1B, 2, 2A, 2B, 2C, 2D, 3, 4, 5, 5A, 16, 17, 18, 19, 20, and 21 were identified, offered, and admitted into evidence.
  Exhibits 6 through 15 were various Commission decisions, records of this Commission, and tariffs on file with this Commission of which administrative notice was taken.

4. During the hearing the ALJ found that U S WEST’s responses to certain discovery had been evasive and nonrespon-sive.  As a remedy, he ordered U S WEST to file, as a late-filed exhibit, the cost studies it had prepared in support of its frame relay tariff.  The late-filed exhibit was filed on October 13, 1998.  The ALJ further authorized E(Spire to comment on this late-filed exhibit in its closing statement of position.

5. At the conclusion of the hearing the ALJ ordered the parties to provide a transcript for the Commission and appor-tioned the cost of the transcript 50 percent to the petitioners and 50 percent to the respondent.
  Closing statements of posi-tion were ordered to be filed no later than October 19, 1998.  Subsequently the ALJ orally granted a one-day extension of time until October 20, 1998 to file closing statements.  Timely state-ments were file by both E(Spire and U S WEST.

6. Under the 1996 Act the Commission must make a determination in this proceeding no later than November 4, 1998, which is nine months after U S WEST received a request for nego-tiation from E(Spire.  Because of the deadline for decision under the 1996 Act, the Commission finds that due and timely execution of its functions imperatively and unavoidably require that the recommended decision of the ALJ be omitted and that the Commis-sion make the initial decision in this case.

B. Findings of Fact

1. E(Spire holds a certificate of public convenience and necessity to provide competitive telecommunications services in Colorado.  It currently operates local fiber optic networks  in Colorado Springs, and it has purchased and installed a Lucent Technologies 5ESS switch in Denver.  E(Spire also provides local exchange services in Colorado via the resale of U S WEST’s whole-sale products.  It has recently installed a frame relay switch in Colorado Springs.

2. This proceeding concerns the frame relay network’s (“FRN”) of U S WEST and E(Spire.  A FRN is often referred to as a frame relay “cloud”.  The cloud is actually a data network con-structed of frame relay switches connected together by a series of high speed trunk facilities.  The FRNs of U S WEST and E(Spire connect to their customers in essentially the same manner.  The customers access the FRN by purchasing a user-to-network inter-face (“UNI”) and an access link or access line.  The customer designates the locations to be connected over the FRN by a pri-vate virtual circuit (“PVC”).  A PVC is not a dedicated connec-tion for the exclusive use of an end user, which is what a pri-vate line would be.  Rather, the PVC is a series of software com-mands located in the switches which guarantees a customer a con-nection on demand between the stated points.  When the customer is not using the PVC, the capacity in the FRN is not being used and may be used by other customers.  This gives the FRN one of its distinctive characteristics, namely, the ability to allow customers to send “bursty” data traffic beyond the guaranteed capacity if there is excess capacity on the network.

3. The FRN of U S WEST is separate and apart from the switched voice network.  It is a packet network which transmits customer data in discrete packets across multiple transmission paths, unlike a voice circuit which is a continuous connection over a given pathway.
  A customer on an FRN must specify both ends of the desired data connection in order for the service to be provisioned.  Except for the specified connection points, a customer on a FRN will not be able to communicate with any other customer on the FRN.  Most PVCs on the FRNs are between the same entities or affiliates.  However, if two distinct entities wish to interconnect via the FRN this can be accommodated, although it is not common.

4. U S WEST has FRNs in both LATAs in Colorado.  How-ever, it does not provide interLATA service.  E(Spire currently has a frame relay switch located in Colorado Springs.  E(Spire desires to use this switch to provide frame relay services to end user customers both on an intraLATA and an interLATA basis.

5. The FRNs of U S WEST and E(Spire are largely equivalent in terms of functionality, types of facilities deployed, and architecture.  There is no technical barrier to interconnecting the two networks.  Interconnection between the two networks would require a network-to-network interface (“NNI”) port at each carrier’s frame relay switch, with an NNI connection for the transport of data between the two NNI ports.  The loca-tions which would be connected by the PVCs would have to be spec-ified by assigning each location a Data Link Connection Iden-tifier (“DLCI”), which would require a one-time software pro-gramming change.  This takes less than ten minutes.  Once the addresses are specified, the NNI ports provisioned, and a trans-port medium established between the two NNI ports, an end user on U S WEST’s network would have a PVC with an end user on the E(Spire FRN.

C. Discussion

E(Spire’s position in this proceeding is fairly straightforward.  It seeks to have the interconnection between its FRN and U S WEST’s FRN treated the same as an interconnection between U S WEST’s voice network and a competitive local exchange 

1. carrier (“CLEC”) voice network.  Interconnection would be at Total Element Long Run Incremental Cost-based rates.  Under E(Spire’s view, it and U S WEST would split the cost of the transport element connecting the NNI ports.  E(Spire would pay for its NNI port, and U S WEST would pay for its NNI port.  Each party would provide their own PVC from the frame relay switch to the end location.
   Concerning reciprocal compensation for the transport and termination of local traffic, E(Spire suggests that a bill and keep approach is appropriate given the bidirectional and bursty nature of the exchange of data traffic over dedicated PVCs and the difficulty this presents for measurement.  It sug-gests that if bill and keep is unacceptable, then there should be some transport and termination charge based on incremental costs.  E(Spire opposes a separate trunking requirement for intraLATA and interLATA traffic.  It suggests using the ratio of the number of local PVCs divided by the total number of PVCs on a given trans-port facility.

2. U S WEST suggests that FRNs are nothing like voice networks.  Rather, in U S WEST’s view they are private networks, sort of an evolution of private lines.  U S WEST suggests that the proper model for viewing interconnection of these private networks is contained in its tariffs.  The tariffs embody the view that U S WEST will connect two private networks, but not at U S WEST’s expense.  That is, a network seeking to connect to U S WEST’s FRN would be required to pay 100 percent of the trans-port medium connecting the two NNI ports.  In addition, the out-side network seeking connection would be required to pay for the NNI port on U S WEST’s frame relay switch and for the PVCs run-ning to the end customer.

E(Spire supports its requested relief by directing this Commission’s attention to several decisions of the Federal Communications Commission (“FCC”).  First, E(Spire puts forth a recent Memorandum, Opinion, and Order released August 7, 1998 by the FCC (“706 Order”).
  E(Spire notes that in the 706 Order the FCC considered the question of whether the packet switched net-works of incumbent local exchange carriers (“ILECs”) such as U S WEST are subject to the interconnection obligations under § 251(c)(2) of the Act.  The FCC concluded that these advanced services were telecommunications services, and not information services.  Further, the FCC noted that telephone exchange service includes comparable service by which a subscriber can originate and terminate a telecommunications service, not limited to voice.  It rejected U S WEST’s contention that telephone exchange service 

3. referred only to circuit switched voice telephone service.  The FCC thus held that ILECs were subject to the interconnection requirements of both §§ 251(a) and 251(c)(2) of the Act with respect to their packet-switched networks.

4. The 706 Order did not explicitly refer to frame relay networks in its discussion of advanced services.  E(Spire suggests that this Commission refer to a prior FCC decision which discussed the question of treatment of frame relay services.  In particular, Exhibit 12 in this proceeding is a decision of the FCC
 wherein it determined that frame relay service is a basic service and not an enhanced service.  The FCC required all facilities-based common carriers providing it to provide it pur-suant to tariff.  E(Spire concludes that the net result of these two FCC decisions is that frame relay services are subject to § 251(c)(2) of the 1996 Act, requiring among other things, cost-based rates for interconnection and reciprocal compensation for the exchange of traffic.

U  S WEST responds to this argument by noting that frame relay services were not the subject of the 706 Order and are different in some respects from the services discussed in that order.  U S WEST reminds the Commission that the Independent 

5. Data Order of the FCC predates the 1996 Act and the provisions requiring interconnection which E(Spire seeks to utilize.  U S WEST suggests that the pre-1996 Act case did not envision the type of interconnection requirements and pricing requirements which would be encompassed in the future, and cannot apply to this situation.  It insists that FRNs are private networks, and the 1996 Act deals with the interconnection of public networks.

6. The Commission finds the logic and arguments of E(Spire persuasive as to the import and effect of the 706 Order and the Independent Data Order.  The FRN of U S WEST is a pub-licly offered network of advanced telecommunications services.  Interconnection of the FRNs of E(Spire and U S WEST should be accomplished in accordance with § 251(c)(2) of the Act.
  To simply require E(Spire to purchase retail NNI services out of U S WEST’s tariff would completely ignore E(Spire’s status as a CLEC.  It would preclude carrier-to-carrier interconnection as envisioned by the 1996 Act.  As a CLEC, E(Spire is entitled to utilize whatever provisions of the 1996 Act it deems appropriate, not just those suggested by U S WEST.

7. The above is consistent with the FCC’s 706 Order and the Independent Data Order.  Adopting U S WEST’s version of this proceeding could only be done by carving out exceptions to those two orders, which the FCC has declined to do.  We also decline.

8. Having determined that interconnection must be accomplished under § 251(c) of the Act, the Commission is bound to set the rates and conditions in accordance with that section and § 252(d) of the Act.  That latter section requires that interconnection rates be cost based, non-discriminatory, and may include a reasonable profit.

9. U S WEST suggests that, in the event § 251(c) applies to FRS, its existing tariff rates satisfy the conditions.  U S WEST also notes that E(Spire produced no cost studies, and suggests that the cost studies supplied by U S WEST as a late-filed exhibit are unreliable.

10. E(Spire agrees that no cost studies sufficient to support a finding are contained in the record.  It proposes a surrogate pricing system using prices previously established by this Commission in Docket No. 96S-331T.  It suggests sharing equally the costs of an intraLATA interconnection, each party paying for its own NNI ports.  For interLATA traffic, E(Spire would compensate U S WEST for its NNI port, using the trunk port charge adopted in Docket No. 96S-331T.  Also for interLATA traf-fic, E(Spire would compensate U S WEST for transport between the switches using the UNE rates for DS1 and DS3 transport from Docket No. 96S-331T.

11. For intraLATA traffic, E(Spire suggests that each party would bear its own costs to establish DLCIs.  For interLATA PVCs, E(Spire would compensate U S WEST at a $10, one-time charge which is based on one-half of U S WEST’s non-recurring “addi-tional PVC” charge from its frame relay tariff.

12. As noted previously, E(Spire suggests that bill and keep is an appropriate reciprocal compensation scheme for the transport and termination of local frame relay traffic carried over intraLATA PVCs.  For interLATA PVCs, E(Spire suggests that the U S WEST end user be charged for the U S WEST end user access link plus the U S WEST UNI port and access to U S WEST’s network.

13. For the most part the Commission agrees with the E(Spire proposal to use surrogate prices developed from the prices set by the Commission in Docket No. 96S-331T.  However, the E(Spire proposal that combined interLATA and intraLATA trunk-ing be permitted cannot be allowed.  This Commission has con-sistently required separate trunking in the voice arena to pre-clude U S WEST from carrying any interLATA traffic.  There must be separate trunks for interLATA and intraLATA traffic between the frame relay switches.

14. Thus for the intraLATA trunks, the parties should share the costs of interconnection equally, using the UNE rates for DS1 and DS3 transport determined in Docket No. 96S-331T.  For the interLATA connection, E(Spire must pay 100 percent at the UNE rates for DS1 and DS3 transport set in Docket No. 96S-331T.  E(Spire must also pay for the NNI port on U S WEST’s switch.

15. Concerning the DLCIs, the party establishing the new PVC should pay for establishing DLCIs at both switches.  This is because it is the party causing the new PVC to be established that is causing the costs and provisioning its customer. E(Spire’s suggested surrogate rate of one-half the incremental nonrecurring charge for additional PVCs from U S WEST’s tariff is reasonable, given the amount of time required.  This charge is $10 per DLCI.

16. Transport and termination of local frame relay traffic requires reciprocal compensation.  Bill and keep is not appropriate given the disparities in the sizes of the networks of E(Spire and U S WEST.  As a surrogate, the party initiating the new PVC should pay as a recurring charge the tariffed rate for NNI.  No discount is appropriate since this is already a carrier to carrier rate.  E(Spire as a carrier can consolidate traffic, which differentiates it from an end user.  In addition, the car-rier initiating the new PVC shall pay the wholesale rate for advanced services for the remaining portion of the connection, which includes the UNI and the access link.  E(Spire may use U S WEST’s rates until it establishes its own, should U S WEST seek to establish a new connection on E(Spire’s network.

17. E(Spire should pay compensation for the end user segment of interLATA PVCs.  This is not a U S WEST customer as E(Spire suggests, but rather E(Spire’s customer using U S WEST’s facilities.  E(Spire should pay U S WEST based on the wholesale discount for this portion of the transmission.

18. Concerning the surrogate rates for transport and termination of local traffic and the establishment of DLCIs, U S WEST will be ordered to file permanent rates for the trans-port and termination of intraLATA traffic and the establishment of DLCIs within three months of the effective date of this order.

II. ORDER

A. The Commission Orders That:

1. U S WEST Communications, Inc., shall modify its interconnection agreement with the petitioners by allowing for interconnection of frame relay networks under the terms and con-ditions set forth above.  The parties shall execute such a modi-fication to their agreement and file it with the Commission for approval within 20 days of the effective date of a final order in this docket.

2. U S WEST Communications, Inc., shall file new tar-iffs for the transport and termination of local frame relay traf-fic and the establishment of data link connection identifiers within three months of the effective date of this Order.

3. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 29, 1998.
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� 47 U.S.C. §§ 151 et seq.


� Pub. L. No. 104-104, 110 Stat. 56.


� Exhibit 16 was a demonstrative exhibit.


� See 4 CCR 723-46-6.5.


� Of course, the given pathway for a voice connection may change from call to call; however, for the duration of the call the pathway does not change.


� As noted earlier, there would also need to be a PVC from the NNI to the UNI, and an access line from the NNI to the customer location.  Also, there is certain customer premises equipment needed for frame relay communication that is not at issue in this proceeding.


� For interLATA PVCs, E(Spire suggests that it will compensate U S WEST for U S WEST’s PVC.


� In the Matter of Deployment of Wireline Services Offering Advanced Communications Capability, CC Dockets Nos. 98-147, 98-26, et al.


� In the matter of Independent Data Communications Manufacturers Association, Inc., 10 FCC RCD No. 26 (1995)(“Independent Data Order”).


� U S WEST admitted in pleadings in this proceeding and conceded at hearing that the 706 Order mandates this; yet, it has argued otherwise in its posthearing statement of position.
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