Decision No. C98-992

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T

Re:  The Investigation and Suspension of Tariff Sheets Filed by U S WEST Communications, Inc. with Advice Letter No. 2617, Regarding Tariffs for Interconnection, Local Termination, Unbundling and Resale of Services.

DECISION ON COLORADO PAYPHONE
ASSOCIATION‘S APPLICATION FOR
REHEARING, REARGUMENT, OR RECONSIDERATION

Mailed Date:  October 6, 1998

Adopted Date:  October 1, 1998

I. BY the commission

Statement

This case comes before the Colorado Public Utilities Commission for consideration of the Colorado Payphone Association’s and Craig Joyce’s (jointly referred to herein as “Applicants”) Application for Rehearing, Reargument, or Reconsideration (“Application”) of Commission Decision No. C98-824.  Having considered the same, the Commission will deny the Application for the reasons set forth below.

II.
DISCUSSION

A. Applicants were Afforded Due Process of Law.

1. Applicants argue that the Commission violated the Administrative Procedures Act and the Due Process Clause when it imposed sanctions against them for improper handling of confidential information in contravention of a protective order.  Specifically, Applicants argue that they are entitled to an evidentiary hearing with the right of cross-examination and all other procedural rights associated with such hearings.  Applicants are incorrect.

2. An evidentiary hearing is required only where there are disputed issues of fact.  In Vegie-Mix, Inc. v. U S Dept. of Agriculture, 832 F.2d 601 (C.A.D.C. 1987), the court held that,

Common sense suggests the futility of hearings where there is no factual dispute of substance.  Moreover, the agency has previously held that obviously meritless denials and affirmative defenses do not require a PACA hearing, and it placed the burden on the respondent to show a substantial issue requiring a hearing.  In re Fava & Co., 44 Agric.Dec. 870 (1985).


The Department's view in Fava accords with our rulings that an agency may ordinarily dispense with a hearing when no genuine dispute exists.  See Citizens for Allegan County, Inc. v. Federal Power Commission, 414 F.2d 1125, 1128 (D.C.Cir. 1969) (Leventhal, J.)  ("the right of opportunity for hearing does not require a procedure that will be empty sound and show, signifying nothing").  

Veg-Mix, Inc. v. U.S. Dept. of Agriculture, at page 607.  The law on this issue is well settled.  State of Pa. v. Riley, 84 F.3d 125, cert. dismissed 117 S.Ct. 282 (C.A. 3, 1996);  Louisiana Land and Exploration v. FERC, 788 F.2d 1132 (C.A. 5, 1989);  Mobil Oil Corp. v. FERC, 886 F.2d 1023 (C.A. 8, 1989);  State of Calf. v. Bennett, 843 F.2d 333 (C.A. 9, 1988).  The right to subpoena witnesses, cross-examination, and other procedural measures attendant to an evidentiary hearing are invoked to resolve conflicting allegations of fact.  If there are no factual disputes (as is true of the present case), the motion can be resolved without an evidentiary hearing.

3. In the present case, U S WEST Communications, Inc.’s (“U S WEST”) Motion for Sanctions and Applicants’ response did not raise any factual disputes.  In a lengthy response to U S WEST’s Motion for Sanctions, Applicants conceded the material factual allegations and simply argued that the circumstances did not warrant sanctions.  The Commission accepted as true Applicants’ assertions of fact, including facts offered in mitigation, made in their response.  In the end, Applicants failed to raise any material factual dispute.

4. Applicants now assert in their Application that there are disputed factual issues and that the significance of the facts is in dispute.
  However, Applicants fail to state with any degree of specificity what facts are in dispute.  The Commission is left only to guess what those facts might be and whether they are relevant or material.  This simple assertion is not sufficient to invoke an evidentiary hearing.

5. Moreover, the significance that the Commission should give to the facts is a matter that is addressed in argument to the Commission.  An evidentiary hearing is not required to argue what sanction is appropriate if there is no disputed fact relevant to that issue.  Again, the Commission accepted as true Applicants’ statements of fact, including factors of mitigation.  Applicants had a full opportunity to argue the significance of the facts in their response to U S WEST’s motion.  Neither the Administrative Procedures Act nor the Due Process Clause require more.

6. In sum, Applicants had full notice of the issues raised in U S WEST’s motion and the opportunity to contest them or raise any additional factual allegations that might bear on the issues raised, including facts in aggravation and mitigation.  Having failed to raise any factual dispute, the Commission is not required to conduct an evidentiary proceeding.

B. Decision No. C98-824 is Not Unjust, Arbitrary, or 
Capricious.

1. Applicants argue that the Commission’s decision is unjust, arbitrary, and capricious because the Commission has not established standards or guidelines for imposing sanctions for violations of a protective order.  Applicants further argue that the Commission applied an uneven standard because U S WEST’s attorneys have allegedly violated protective orders in the past for which the Commission has not imposed sanctions.  Applicants’ arguments are without merit for several reasons.

2. First, the Commission notes that Applicants raise for the first time new allegations that U S WEST’s attorneys violated the protective order.
  There is no showing by Applicants that these allegations could not have been raised in their original response to U S WEST’s Motion.  Such allegations should have been raised in the original response and cannot be raised for the first time in an application for rehearing, reargument or reconsideration.  See, e.g., Gando-Coello v. INS, 888 F.2d 197 (C.A. 9, 1989) (Applicant is not entitled to a rehearing on administrative order based on evidence which was available to him at the time of the original hearing).  A contrary conclusion leads to inappropriate piecemeal litigation.

3. Moreover, Applicants fail to show that there was any request for sanctions made with respect to any of the alleged violations.  If the Commission is not requested to impose sanctions, it cannot be argued that the Commission has unevenly imposed sanctions.  Moreover, to the extent that Applicants also argue that the Commission has an affirmative obligation to impose sanctions even when the company whose confidential information is at issue does not request a sanction, the Commission rejects the argument.

4. Finally, the Commission rejects Applicants’ argument that the Commission must have pre-existing written standards or guidelines before it can impose sanctions.  Applicants do not cite any legal authority for their proposition.  On the contrary, the Commission can develop a body of case law to address this issue without first conducting rulemaking or other similar procedures. Charnes v. Robinson, 772 P.2d 62, 66 (Colo. 1989); Securities and Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947) (administrative agencies may use adjudicatory process, rather than rulemaking, to develop case precedent as guidance for future proceedings).  Just as a court can impose sanctions (e.g., contempt of court) for violations of court orders regarding confidentiality, decorum, and other matters without having preexisting guidelines, so does the Commission.

5. Moreover, the imposition of sanctions is a discretionary decision based on the circumstance of each case.  Quinton v. Dept. of Transportation, 808 F.2d 826 (C.A. Fed. 1989) (Choice of sanctions for misconduct is a matter largely committed to the discretion of the agency and the reviewing court will defer to the agency’s judgment unless it appears totally unwarranted under the circumstances); People v. Brown, 770 P.2d 1373 (Colo. App. 1989).  Discretionary acts do not easily lend themselves to specific rules, especially when the circumstances of each case will likely vary.  Thus, the courts have held that the only requirement for imposition of sanctions is that they are within the Commission’s authority, are based on a foundation of facts, and are proportional to the seriousness of the violation.  News & Film Service, Inc. v. Public Utilities Commission, 787 P.2d 169 (For purposes of judicial review, sanctions imposed by the Colorado Public Utilities Commission are “just and reasonable” if it is within the Commission’s authority, has a rational foundation in the facts, and is fairly proportional to the seriousness of the violation.).

6. The Commission concludes that, for the reasons set forth above, it need not have preexisting standards or guidelines before it exercises its discretionary authority.

III.
ordER

A. The Commission Orders That:

1. Therefore, Applicants Colorado Payphone Association’s and Craig Joyce’s Application for Rehearing, Reargument, and Reconsideration is denied.

2. This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
October 1, 1998. 
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COMMISSIONER R. BRENT ALDERFER
 

DISSENTING.

IV. COMMISSIONER R. BRENT ALDERFER DISSENTING:

I respectfully dissent from the majority decision.  While I agree that the Commission may legally decide this issue without a hearing, I would exercise the Commission’s discretion and grant Applicants Colorado Payphone Association’s and Craig Joyce’s request for a hearing to give Applicants an opportunity to present their case, including any new information they may have for consideration by the Commission.
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� Application, page 5.


� Application, page 6, referring to violations in Docket No. 97A-540T.
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