Decision No. C98-962

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-414G

REGARDING THE INVESTIGATION OF K N GAS GATHERING, INC.

Order To Show Cause And Notice Of Hearing

Mailed Date:  September 29, 1998

Adopted Date:  September 24, 1998

I.
BY THE COMMISSION

A.
Statement

The Colorado Public Utilities Commission hereby issues this Order to Show Cause and Notice of Hearing to K N Gas Gathering, Inc. ("Respondent" or “Gathering”).  As discussed below, the Commission concludes that there is reason to believe that Respondent is operating as a public utility without complying with the Public Utilities Laws of the state, including Articles 1-7, Title 40, Colorado Revised Statutes.  Therefore, Respondent will be ordered to appear before the Commission, at a time and date set forth below and as further established by an Administrative Law Judge for the Commission, to show cause why it should not be found to be subject to the jurisdiction of the Commission; why it should not be ordered to comply with all applicable provisions of the Public Utilities Laws, including the requirement to file tariffs showing terms and conditions for the provision of gas transportation service; the requirement to establish a defined service territory; and why the Commission should not order such other relief as may be appropriate.

B.
Findings and Conclusions

1.
On May 28, 1997, Public Service Company of Colorado (“Public Service”) filed a formal complaint with the Commission alleging that Trigen-Nations Energy Company, L.L.L.P. (“Trigen”), by virtue of its ownership and operation of a certain gas pipeline, is a public utility subject to the Commission’s jurisdiction.  As relief, Public Service requested that the Commission confirm its jurisdiction over Trigen and its pipeline, and take other appropriate action consistent with that jurisdiction.  Public Service’s complaint was addressed by the Commission in Docket No. 97F-241G.  In that docket, the Commission eventually found that Trigen, by its ownership and operation of the pipeline, was a public utility subject to the Commission’s jurisdiction.  See Decision No. C98-687.  However, the record in Docket No. 97F-241G established that Trigen sold the pipeline to Gathering approximately two weeks before the initial hearing in that case.  Although affiliates of Respondent, K N Field Services, Inc., and K N Marketing, Inc., intervened as parties in Docket No. 97F-241G, Gathering itself did not become a party to that proceeding.  Gathering did file a letter in Docket No. 97F-241G on October 2, 1997, advising the Commission of its purchase of the pipeline from Trigen.  In part as a result of the sale of the pipeline to Gathering and the fact that Gathering was not a party to the case, the Commission limited the relief granted in Docket No. 97F-241G to a declaration of its jurisdiction over the pipeline as operated by Trigen.

2.
The pipeline at issue (referred to in this order as the “Trigen Pipeline”) was initially installed, owned, and operated by Adolph Coors Company (“Coors”), and was subsequently sold to Trigen.  The pipeline consists of approximately 28 miles of pipeline--most of this 12-inch diameter pipeline--and associated facilities extending from Weld County to delivery points in Golden and Wheat Ridge, Colorado.  The record in Docket No. 97F-241G indicates that Trigen operated the pipeline to provide gas transportation service for compensation to third parties (e.g., Coors affiliates).  Notably, the evidence in that proceeding indicates that substantial volumes of natural gas (i.e., over 2 billion cubic feet annually) were transported over the pipeline by Trigen in its operation of the line.  Decision No. C98-687 contains detailed descriptions of the facilities constituting the Trigen pipeline as well as the Commission findings regarding its jurisdiction over the pipeline.

3.
As explained in Decision No. C98-687, the Commission concluded that the nature of service provided over the Trigen Pipeline, transportation of gas for third party, end-use customers, constituted public utility service under applicable statutes, particularly § 40-1-103, C.R.S.  Based upon the record in Docket No. 97F-241G, including Gathering’s written statement that it had purchased the pipeline from Trigen, the Commission has good cause to believe that Respondent is now operating as a public utility subject to the Commission’s jurisdiction.  Specifically, the Commission has reason to believe that Respondent now owns and is operating the subject pipeline, and, as part of that operation, is providing gas transportation service to third parties for compensation.

4.
According to applicable provisions of Colorado statutes, entities operating as public utilities within the state are subject to the Public Utilities Law, Articles 1-7, Title 40, Colorado Revised Statutes, and the jurisdiction of the Commission.  See § 40-1-101, C.R.S.  Section 40-1-103(1)(a), C.R.S., further provides:


The term 'public utility', when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(Emphasis added.)

5.
Commission records indicate that the Respondent is not currently certificated to provide public utility service through the Trigen Pipeline.  Similarly, Commission records indicate that the Respondent has made no attempt to comply with other provisions of the Public Utilities Law.  Based upon the above findings, including the finding that Respondents may be operating a gas pipeline system for the provision of natural gas service to the public, the Commission concludes that there is sufficient cause to believe that Respondents may have violated the Public Utilities Law, and, consequently, to hold a hearing in this matter.

C.
Notice of Hearing

The Commission will direct that an Administrative Law Judge hold a hearing to determine the facts of this matter, to hear material argument, to receive evidence and testimony from Staff and other interested parties, and to determine what order or requirement, if any, should be issued by the Commission, includeing, but not limited to: an order that Respondent is subject to the jurisdiction of the Commission; an order that Respondent comply with all applicable provisions of the Public Utilities Laws, including the requirement to request a certificate of public convenience and necessity from the Commission, the requirement to file tariffs showing terms and conditions for the provision of gas transportation service, and the requirement to establish a defined service territory; and any other order as may be appropriate in the circumstances.

II.
ORDER

A.
The Commission Orders That:

1.
Consistent with the above discussion, K N Gas Gathering, Inc., is ordered to appear before the Commission at the below-stated time and place to show cause why it should not be found to be subject to the jurisdiction of the Commission; why it should not be ordered to comply with all applicable provisions of the Public Utilities Laws, including the requirements to request a certificate of public convenience and necessity from the Commission, and to file tariffs showing terms and conditions for the provision of gas transportation service; and why the Commission should not order such other relief as may be appropriate.

2.
Interested persons shall file their motions for intervention or other appropriate pleading to become a party to this case, in accordance with the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, within 30 days following the effective date of this Order.  Commission Staff is hereby made a party to this case.

3.
Hearing in this matter shall be held before an Administrative Law Judge at the following date, time, and place:

DATE:
November 13, 1998

TIME:
9 a.m.

PLACE:
Commission Hearing Room A

Office Level 2 (OL 2)

Logan Tower

1580 Logan Street

Denver, Colorado

4.
No less than 30 days prior to the date of hearing, Staff shall file two copies of a list containing the name, address, and title of each of its witnesses, and two copies of each exhibit which it intends to present at hearing.  Copies of the list and exhibits shall be served upon all parties to this proceeding, unless otherwise ordered by the Commission.

5.
No less than 20 days prior to the date of hearing, K N Gas Gathering, Inc., shall file two copies of a list containing the name, address, and title of each of its witnesses, and two copies of each exhibit which it intends to present at hearing.  Copies of the list and exhibits shall be served upon all parties to this proceeding, unless otherwise ordered by the Commission.

6.
No witness shall be permitted to testify nor shall any document be received in evidence, except in rebuttal, unless served and filed as provided in this Order.

7.
Except for good cause shown, if Staff or K N Gas Gathering, Inc., does not meet the above requirements, the Commission, upon motion by any party, may dismiss this proceeding or any defense, or take other action as may be appropriate.

8.
No motion for continuance shall be granted if filed within 20 days before the first day of hearing, except for good cause shown.

9.
No exception shall be made to the above procedure except upon timely motion showing good cause.

10.
This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
September 24, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________


       Commissioners

COMMISSIONER R. BRENT ALDERFER DISSENTING.

III.
commissioner r. brent alderfer dissenting

I dissent to the issuance of this show cause order.  The reasons for my dissent are set forth in Decision No. C98-687.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



R. BRENT ALDERFER
________________________________
Commissioner
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____________________

Bruce N. Smith

Director
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