Decision No. C98-957

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-132T

larry darnell sims, intravest holdings co., inc.,


complainant,

v.

u s west communications, inc.,


respondent.

Decision Denying Exceptions

Mailed Date:  September 29, 1998

Adopted Date:  September 24, 1998

I. by THE COMMISSION:

A. Statement

This matter comes before the Commission for considera-tion of Exceptions
 to Decision No. R98-671 (“Recommended Deci-sion”) issued by the Administrative Law Judge (“ALJ”) on July 13, 1998.  In that decision, the ALJ recommended that the complaint in this matter by Complainants Larry Darnell Sims and Intravest Holding Company, Inc. (“Complainants”), against U S WEST Commu-nications, Inc. (“USWC”), be denied.  USWC has submitted a response to the exceptions.  Now being duly advised in the mat-ter, we will deny the exceptions and affirm the Recommended Deci-sion in all respects.

B.
Discussion

1. This complaint against USWC essentially concerns a billing dispute.  After holding a hearing in the matter, the ALJ concluded that the Complainants had failed to carry their burden of proof that USWC had engaged in any improper conduct.  The Complainants, in their exceptions, for the most part challenge the ALJ’s factual findings.

2. When a party excepts to a Recommended Decision, § 40-6-113(4), C.R.S., provides:


It is not necessary for a party to cause a transcript to be filed as provided in this section in any case where the party does not seek to amend, modify, annul, or reverse basic findings of fact which shall be set forth in the recommended decision of a commissioner or administrative law judge or in the decision of the commission.  If such transcript is not filed pursuant to the provisions of this section for consideration with the party's first pleading, it shall be conclusively presumed that the basic findings of fact, as distinguished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.

(emphasis added)  Complainants did not file a transcript in sup-port of their exceptions.  As such, the Commission is required to assume that the ALJ’s findings of fact are complete and accurate.  Based upon that assumption, we are also required to conclude in this case that the ALJ is correct in recommending denial of the complaint.

II.
order

A. The Commission Orders That:

1. The exceptions to Decision No. R98-671 filed by Larry Darnell Sims and Intravest Holding Company, Inc., are denied.

2. The Motion to Accept Response to Exceptions filed by U S WEST Communications, Inc., on August 31, 1998 is granted.

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration to this Decision begins on the first day following the Mailed Date of this Decision.

4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 24, 1998.
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� Complainants Larry Darnell Sims and Intravest Holding Company, Inc., filed a pleading entitled Response to the Decision of Administrative Law Judge.  We construe this pleading to be Exceptions pursuant to § 40-6-109(2), C.R.S.
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