Decision No. C98-922

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97F-109T

el paso county telephone company,


complainant,

v.

phonet systems corporation,


respondent.

DECISION ON EXCEPTIONS

Mailed Date:  September 18, 1998

Adopted Date:  September 16, 1998

I. by the Commission

Statement

This case comes before the Colorado Public Utilities Commission for consideration of El Paso County Telephone Company’s (“El Paso”) Brief on Exceptions to Recommended Decision of Administrative Law Judge and Respondent Phonet Systems Corporation’s (“Phonet”) Response to Exceptions.  The Commission also entered an order sua sponte staying the Recommended Decision.  Having reviewed the same, the Commission will grant El Paso’s exceptions, reverse Recommended Decision No. R98-571 (“Recommended Decision”), and direct Phonet to cease and desist the provisioning of its service.

II.
DISCUSSION

A.  Introduction

1. El Paso filed a complaint in the above-captioned docket against Phonet alleging that Phonet provides interexchange and/or basic local exchange service without the requisite legal authority.  El Paso requests that the Commission enter an order declaring Phonet’s services as contrary to state law, that Phonet cease and desist the provisioning of its service, and require Phonet to produce certain documents relating to the usage of Phonet’s services.

2. Phonet filed an answer and a subsequent motion for summary judgment requesting that the Commission dismiss the complaint.  Phonet argues three main points:  (1) it is providing deregulated telecommunications services over which the Commission does not have jurisdiction; (2) El Paso does not have standing to sue Phonet because El Paso is not in privity of contract with Phonet; and (3) Phonet is not offering telecommunications services and, therefore, the Commission lacks jurisdiction over Phonet.

B. Phonet Offers Interexchange Telephone Service Over 
Which the Commission has Jurisdiction.

1. Colorado is divided geographically into local calling areas.
  Telephone calls originating and terminating within the same local calling area are local calls for which customers pay a flat monthly rate known as the basic local exchange rate.  On the other hand, telephone calls originating in one local calling area and terminating in another are referred to as interexchange or toll calls.
  Customers making interexchange calls are typically charged based on the length of each call (“usage”).

2. In some instances, these local calling areas overlap one another.  A caller of one local calling area who resides outside the overlap area pays an interexchange charge for calls terminating in that portion of the other local calling area which is not in the overlap area.  However, a call to or from the overlap area is a local call.

3. Interexchange calls originating in one local calling area are handed off by the local exchange company (e.g., El Paso) to an interexchange carrier.  The local exchange company where the originating call is made charges the interexchange carrier for use of its local exchange network to move the call from the customer to the interexchange carrier.  This charge is known as the switched access charge and is found in the local exchange company’s switched access tariff.
  The local exchange company on the terminating end also has a switched access charge for compensation of the use of its local exchange network to move the interexchange call from the interexchange provider to the called party.

4. Phonet attempts to circumvent the interexchange charge
 by converting what would be an interexchange call into a local call.  This is accomplished by locating a telephone switch or “bridging” equipment located in the overlap area.  A customer using Phonet’s service and who wishes to call someone in another local calling area (for which an interexchange charge would be charged) first calls Phonet’s bridging equipment (via CENTRON) located in the overlap area.  From this location, the call is then routed to the other local calling area.  The local exchange company which originates the call interprets this as a local call because the call appears to terminate in the same calling area.  Likewise, the local exchange company where the call terminates interprets the call as a local call because the call appears to have originated from the same local calling area.  The local exchange company for the originating call also does not collect the switched access charge when the call is treated as a local call.  By linking these local calls together, Phonet and its customers circumvent the interexchange charges.
  In addition, and most importantly to the local exchange companies like El Paso, the local exchange company does not collect the switched access charges for either originating or terminating the call.

5. The actual mechanics of how Phonet circumvents the interexchange charge are fairly straightforward.  Phonet purchases U S WEST Communications, Inc.’s (“U S WEST”) CENTRON service with a call transfer feature from U S WEST.  Centron acts as an electronic operator which allows a call received at one telephone number (CENTRON telephone number) to be transferred to another telephone number (in this case, to Phonet’s bridging equipment located in the overlap area).  The caller then receives a voice prompt from Phonet’s bridging equipment which instructs the caller to enter a code and then the telephone number of the person to whom the caller wishes to call in the other local calling area.

6. Phonet has approximately 25 customers in El Paso’s service territory.  Phonet actively solicited these customers by distributing fliers in El Paso’s service territory advertising “unlimited calls to all surrounding areas currently local to Colorado Springs.”
  Phonet charges a flat rate of $13 per month regardless of the length or number of calls.  Phonet’s service allows El Paso’s customers who have Colorado Springs as their local calling area to expand their local calling area to the north, west, and east into other overlapping local calling areas without incurring separate interexchange charges that might be otherwise incurred.

7. Efforts like Phonet’s here to circumvent interexchange charges are not new.  In the Mountain Solutions case,
 the Commission dealt with nearly identical circumstances.  There, Mountain Solutions, Inc., and other companies purchased call transfer services from U S WEST which, like CENTRON,
 transfer calls from one local exchange switch to another local exchange switch in another calling area by making use of a switch located in the overlap area.  This allowed the companies and their customers to avoid paying the interexchange charges that would otherwise apply to the calls.  The Commission concluded that these companies were providing interexchange telecommunications services.  The Colorado supreme court affirmed the Commission’s decision in its Avicomm decision.

8. In the present case, the administrative law judge concluded
 that the Commission had no jurisdiction over Phonet’s services because Phonet was using a deregulated service (CENTRON).  This argument was raised in the Mountain Solutions case and expressly rejected by the Commission.  The Recommended Decision neither discusses this aspect of the Mountain Solutions decision nor explains why the present case is not controlled by that decision.

9. Just as in this case, Mountain Solutions, Inc.,  argued that the call transfer service was a deregulated service and, therefore, the Commission had no jurisdiction.

While it is true that the USWC call transfer feature used by Petitioners could be deregulated under Part 4 [Title 40, Art. 15, Part 4, C.R.S.], Petitioners have packaged it with a Part 2 regulated service (i.e., basic local exchange service as defined in § 40-15-102(3), C.R.S.) to permit calls to be transmitted between local calling areas.  The resulting package constitutes the provision of a regulated service.  Furthermore, part of this package is obtained by the misuse of tariffed services of USWC, which in this instance causes Petitioners’ argument that the Commission lacks jurisdiction to regulate their service to fail.

10.
Phonet is not providing deregulated CENTRON or CENTRON-like services or features.  Rather, Phonet purchases deregulated CENTRON features and regulated (flat rate business lines) services to provide interexchange service.  Interexchange service is under the jurisdiction of, and regulated by, the Commission.
  Moreover, the Commission has plenary jurisdiction over the arrangement and rearrangement of local calling areas.
  Phonet’s service effectively rearranges local calling areas in derogation of the Commission’s authority.  Therefore, the Commission rejects Phonet’s argument and finds that it is a provider of interexchange services over which the Commission has jurisdiction.

11.
Phonet further argues that it is not providing telecommunications services, but only switching of local calls.  Again, this argument was raised in the Mountain Solutions case and rejected by the Commission.  For the reasons set forth in that decision, the Commission rejects Phonet’s argument.

C. El Paso is Directly Injured by Phonet’s Services and, 
Therefore, has Standing to Sue.

1. Finally, Phonet argues that it is not in privity of contract nor has any business connection with El Paso and, therefore, El Paso has no standing to request relief from the Commission.  The Commission disagrees.  El Paso is directly injured by Phonet’s provisioning of this service.  As noted by the administrative law judge, and not disputed by Phonet, Phonet has approximately 25 customers currently in El Paso’s service territory and Phonet’s service bypasses the interexchange charges otherwise applicable to calls between local calling areas.

2. While Phonet does not deny that the use of its services avoids interexchange charges, it denies that El Paso loses access revenues.  In particular, Phonet argues that El Paso customers could call other interexchange carriers by dialing 10 and the access code for the long distance carrier they wish to subscribe.
  This argument demonstrates Phonet’s fundamental misunderstanding of switched access charges.  Regardless of what interexchange carrier handles the interexchange call, that interexchange carrier must pay switched access charges to both the originating and terminating local exchange companies.
  Equal access dialing simply provides the caller the choice of which interexchange provider will handle the interexchange call; it does not relieve the interexchange provider of its obligation to pay the local exchange company’s switched access charge for interexchange calls.

3. Phonet is a provider of telecommunications services - i.e., interexchange telecommunications services.
 As such, Phonet is subject to the Commission’s jurisdiction and enforcement authority.
  It is undisputed that Phonet does not have authority from the Commission to offer interexchange services.
  The Commission will grant El Paso’s exception and direct that Phonet cease and desist the provisioning of its interexchange service for calls to or from customers in El Paso’s service territory.

D.
El Paso’s Third Claim for Relief.

El Paso requests in its Third Claim for Relief that Phonet disclose information relating to customers in El Paso’s service territory.  A request for documents in and of itself serves no purpose.  El Paso has not made any claim for reparations or other relief to which such a request would apply.  Therefore, the Commission will not remand this case for further proceedings and, instead, will enter this final agency order.

III.
ORDER

A. The Commission Orders That:

1. El Paso County Telephone Company’s Exceptions to Recommended Decision No. R98-571 are granted, except as to its Third Claim for Relief.

2. Recommended Decision No. R98-571 is reversed.

3. Phonet Systems Corporation is declared to be providing interexchange telecommunications services without legal authority to do so.  Phonet Systems Corporation shall cease and desist the provisioning of its service for calls to or from customers in El Paso County Telephone Company’s service territory.

4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 16, 1998.
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� § 40-15-102(8), C.R.S.


� §§ 40-15-102(11) and (12), C.R.S.


� § 40-15-102(12), C.R.S.


� See, Avicomm v. Colorado Public Utilities Commission, 955 P.2d 1023 (Colo. 1998) for a full discussion of the mechanics of interexchange service, switched access charges, and the legal issues raised by toll bridging.


� The interexchange charge is charged by an interexchange provider to the customer making the interexchange call.  The interexchange charge is, as noted earlier, typically based on usage and is a charge in addition to the customer’s basic local exchange rate.  Phonet markets its service to customers who incur these interexchange charges and who wish to avoid such charges.  El Paso’s Response to Respondent’s Motion for Summary Judgment and Cross Motion for Summary Judgment, Deposition Transcript of Dale Finney, page 27, line 24 - page 28, line 7.


� Id.


� El Paso’s Response to Respondent’s Motion for Summary Judgment and Cross Motion for Summary Judgment, Deposition Transcript of Dale Finney, Exhibit 5, page 64, line 12 - page 66, line 14.


� Recommended Decision, page 4, para. 2.


� For a full discussion of this issue, see Commission Decision No. C96-11 (Application Of Mountain Solutions, Inc. and Denver Direct Dial, L.L.C. For Declaratory Order Pursuant to Rule 60 of the Rules of Practice and Procedure of the Colorado Public Utilities Commission, Commission Docket No. 94M-583T) and the subsequent decision of the Colorado Supreme Court of Avicomm, Inc. v. Colorado Public Utilities Commission, et al., supra.  This case is referred to in the present case as the “Mountain Solutions case”.


� El Paso’s Response to Respondent’s Motion for Summary Judgment and Cross Motion for Summary Judgment, Deposition Transcript of Dale Finney, page 22, line 4-16.


� Avicomm, supra, at p. 1031-1035.


� The Commission is not bound by either the administrative law judge’s findings of fact or conclusions of law.  § 40-6-109(2), C.R.S.


� § 40-15-301(2)(e) and § 40-15-102(28), C.R.S.


� § 40-15-111 and § 40-15-206, C.R.S.


� El Paso’s Response to Respondent’s Motion for Summary Judgment and Cross Motion for Summary Judgment, Deposition Transcript of Dale Finney, page 26, line 3-14; page 27, line 8 - page 28, line 8; page 60, lines 6-18; page 65, line 17 - page 66, line 5.


� El Paso’s Response to Respondent’s Motion for Summary Judgment and Cross Motion for Summary Judgment, Deposition Transcript of Dale Finney, page 33, line 13 - page 34, line 6.


� Avicom, supra, at p. 1027.


� Avicomm, supra at p. 1031-1035.


� § 40-15-102(29), § 40-15-301(2)(d) and § 40-15-304, C.R.S.


� Phonet’s Answer, para. 3.
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