Decision No. C98-882

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-367E

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AUTHORIZATION UNDER SECTION 40-3-104.3, C.R.S. TO PROVIDE ELECTRIC SERVICE TO THE UNIVERSITY OF COLORADO HEALTH SCIENCES CENTER UNDER CONTRACT.
Order Granting 1) Motion to Reconsider, And 2) Motion For Protective PROVISIONS

Mailed Date:   September 3, 1998

Adopted Date:  September 2, 1998

I.
BY THE COMMISSION


Statement
1.
In Decision No. C98-812 (Mailed Date of August 24, 1998), we determined that the application by Public Service Company of Colorado (“Public Service” or “Company”) in this proceeding was incomplete, and directed the Company to supplement the public portion of its application with a “more complete description” of the contents of Confidential Exhibit 1.
  We also deferred ruling upon Public Service’s motion for protective order pending receipt of the supplemental information.  On August 27, 1998 the Company filed its Motion for Reconsideration of Commission Decision No. C98-812.  Generally, that motion objects to our directive that Public Service provide additional description of the proposed contractual terms between Public Service and UCHSC in the public record.  The motion, through the confidential affidavit of George J. Vonesh, Jr., provides supplemental support for the Company’s claim of confidentiality for Confidential Exhibit 1.  Now being duly advised in the premises, we will grant the Motion for Reconsideration by Public Service.

2.
The motion and the affidavit by Mr. Vonesh explain that the description of proposed contractual terms in Confidential Exhibit 1 is competitively sensitive.  That is, public disclosure of the contents of the exhibit (e.g. by further description of the proposed contract with UCHSC in the public record) would likely harm the competitive position of Public Service.  Upon consideration of the motion and affidavit, we conclude that further description of the contents of Confidential Exhibit 1 in the public record is inconsistent with the provisions of § 40-3-104.3, C.R.S.  That statute provides that contracts between regulated utilities and particular customers under the competitive response process specified in the statute are intended to be confidential.  See § 40-3-104.3(1)(b).  Therefore, we will vacate the directive in Decision No. C98-812 that the Company supplement its application in the manner stated in the decision.

3.
Public Services’ application, as supplemented by the Motion for Reconsideration, has now been determined to be complete.
  The Commission will issue notice of the application and will proceed to consider the application in accordance with applicable rules and statutory provisions.

4.
The Motion for Protective Order by Public Service will be granted.  The protective provisions set forth in Exhibit 1 to the Rules Regulating Applications Filed in Accordance with § 40-3-104.3, C.R.S., 4 CCR 723-10, will be adopted as the protective order in this case.

II.
ORDER

A.
The Commission Orders That:

1.
The Motion for Reconsideration of Commission Decision No. C98-812 filed by Public Service Company of Colorado on August 27, 1998 is granted consistent with the above discussion.  The directive, in Decision No. C98-812, that Public Service provide further description of the contents of Confidential Exhibit 1 in the public record is vacated.  The confidential affidavit of George J. Vonesh, Jr. attached to Public Service’s motion is accepted as a supplement to the application in this proceeding.

2.
The Motion for Protective Order by Public Service Company of Colorado is granted consistent with the above discussion.

3.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
September 2, 1998.
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III.
COMMISSIONER R. BRENT ALDERFER CONCURRING IN PART AND DISSENTING IN PART:

A.
I concur in the grant of the Motion For Protective Order to protect the confidentiality of the contract submitted pursuant to C.R.S. Section 40-3-104.3(1)(b).  

B.
I disagree with the majority decision to vacate the Commission Order dated August 24, 1998.  The statute requires that the application contain a “description of the services proposed to be provided.”  C.R.S. Section 40-3-104.3(1)(C).  The application in this case proposes services, which the applicant describes as somewhat novel.  As the Commission properly found in its previous Order, without notice containing an adequate description of the proposed services, a potential intervenor cannot determine whether or not it has an interest in the matter, and notice is inadequate.  Section 24-4-105(2)(a), C.R.S.; Douglas County Bd. Of Commissioners v. Public Utilities Commission, 829 P.2d 1303, 1310 (1992); see Group, Inc. v. Spanier, 940 P.2d 1120, 1122 (Ct. App. 1997).
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�  Confidential Exhibit 1 contains the terms and conditions of Public Service’s proposed contract with the University of Colorado Health Sciences Center (“UCHSC”).


�  That determination of completeness was made by minute order at the September 2, 1998 Weekly Meeting, and Commission Staff has been directed to issue notice of the application.


�  Unless continued by Commission order, the date for decision on the application is September 26, 1998 (thirty days following submission of the supplemental information by Public Service).





6

_966343428.unknown

