Decision No. C98-811

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98D-370T

IN THE MATTER OF THE APPLICABILITY OF § 40-15-502(3)(B)(1), C.R.S., TO REVISIONS IN THE DEFINITION OF BASIC LOCAL TELEPHONE SERVICE.

Order Opening Docket For The
Issuance Of A Declaratory
Order And Setting Briefing Schedule

Mailed Date:  August 25, 1998

Adopted Date:  July 31, 1998

I.
BY THE COMMISSION:

Statement

1. In Docket No. 97R-043T, the Commission recently adopted certain revisions to the Rules Prescribing the Procedures for Administering the Colorado High Cost Fund, 4 Code of Colorado Regulations (“CCR”) 723-41 (“CHCF Rules”).  See Decision Nos. C98-198 and C98-338.  The CHCF Rules, in part, specify the manner in which telecommunications providers are required to contribute to the CHCF, the manner in which providers are to collect end-user contributions to the CHCF, and the method for calculating high cost support to be provided to eligible carriers.  Notably, in adopting the rules approved in Docket No. 97R-043T the Commission determined that high cost support would not be provided for multiple connections to a residential subscriber’s premises.  Instead, the CHCF revisions adopted in 97R-043T (Rule 9.4, 4 CCR 723-41) provide that high cost support would be provided only for “primary residential and single-line business access lines.” Rule 2.1.1, 4 CCR 723-41, defines “primary residential access line” as the “first access line installed at a residential address.”  As a result of these modifications to the CHCF Rules, high cost support is not currently provided for multiple connections to a residential subscriber’s premises, consistent with the provisions of Rules 2.1.1 and 9.4, 4 CCR 723-41.

2. Additionally, Rule 2.11, 4 CCR 723-41, provides that the proxy cost model utilized for calculating high cost support for the various geographic areas shall be based upon the number of access lines eligible for support only.  Applications for rehearing, reargument, or reconsideration in Docket No. 97R-043T suggested that this methodology would result in the loss of economies of scale associated with the provision of multiple access lines to subscribers’ premises.

In Decision No. C98-712, the Commission initiated Docket No. 98I-335T for the purpose of investigating whether the CHCF Rules should be amended through new rulemaking proceedings.
  The Commission, in Decision No. C98-712, specifically requested public comment as to whether we should reexamine the types of 

3. access lines which will be eligible for high cost support; whether we should reexamine the use of first lines only in the proxy cost model used to calculate high cost support; and whether the CHCF Rules should be amended to account for changes in the definitions of basic local service as may be adopted by the Commission in separate proceedings such as Docket No. 98I-213T (discussion infra).  Docket No. 98I-335T is presently pending before the Commission and may lead to a new rulemaking proceeding regarding the CHCF Rules.  Certain revisions to the CHCF Rules (e.g., providing high cost support for multiple access lines without limitation) could affect the amount of funds necessary for the high cost fund created in the CHCF Rules or similar regulations which may be adopted in the future.

4. In Decision No. C98-481, we initiated Docket No. 98I-213T for the purpose of investigating revision and expansion of the definition of basic local exchange service.  As explained in Decision No. C98-481, required elements of basic local service are currently prescribed in Rule 17.1, Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 CCR 723-2.  Section 40-15-502(2), C.R.S., requires the Commission to conduct a proceeding no later than July 1, 1999 “... to consider the revision of the definition of basic service, with the goal that every citizen of this state shall have access to a wider range of services at rates that are reasonably comparable as between urban and rural areas.”  Docket No. 98I-213T is also pending before the Commission, and any resulting revisions to the definition of basic local service may also affect the high cost fund.  For example, the addition of new service elements to the definition of basic local service could require more high cost support under the rules in effect at that time.

5. Besides the above-referenced dockets, the requirements set forth in § 40-15-502(3)(b)(I), C.R.S., may also affect the amount of support to be provided under any high cost support program approved by the Commission.  That statute provides:

Consistent with the public interest goal of maintaining affordable and just and reasonably priced basic local telecommunications service for all citizens of the state, the commission shall structure telecommunications regulation to achieve a transition to a fully competitive telecommunications market with the policy that prices for residential basic local exchange service, including zone charges, if any, do not rise above the levels in effect on the effective date of this section for comparable service ...


6.
We note that the legal interpretation given to § 40-15-502(3)(b)(I), C.R.S., may affect the policy determinations made by the Commission in dockets concerning, directly or indirectly, the high cost fund support mechanism and the definition of basic local service, including those pending dockets discussed above.  Specifically, the Commission, in Docket No. 98I-335T (and any follow-on proceeding), may reconsider whether to provide high cost support for multiple residential access lines (i.e., for more than primary residential lines).  In Docket No. 98I-213T (and any follow-on proceeding) the Commission will consider whether to revise or expand the definition of basic service.  An expansion of that definition would likely increase the amount of funds necessary for any high cost program.

7.
With respect to both Docket Nos. 98I-213T and 98I-335T (and any related cases), the applicability of the rate cap in § 40-15-502(3)(b)(I), C.R.S., to second and additional residential access lines could affect the Commission’s policy determinations.  For example, if § 40-15-502(3)(b)(I), C.R.S., is held to apply to additional residential access lines, local exchange providers may be unable to recover their costs of service for these residential access lines in high cost areas through increased rates for these services.  This result could be cause for the Commission to reconsider whether high cost support should be allowed for second and additional residential lines.

8.
Since the Commission is now conducting various proceedings regarding the definition of residential basic local service and the nature of the State’s high cost support for residential basic local service, and inasmuch as the meaning of § 40-15-502(3)(b)(I), C.R.S., may influence the determinations made in these and related proceedings, we now open the instant proceeding for the purpose discussed here.  Specifically, the Commission, after receiving comment from interested parties, intends to issue a declaratory order in this docket regarding the applicability of the rate cap provision in § 40-15-502(3)(b)(I), C.R.S., to second and additional residential access line service.  The Commission intends that the declaratory order issued in this proceeding will address questions such as:

•
Does the rate cap provision in § 40-15-502(3)(b)(I), C.R.S., apply to second and additional residential access lines independent of the Commission definition of basic service under § 40-15-502(2), C.R.S.;

•
Does the Commission have the legal discretion to define residential basic service to include only a single access line for purposes of the rate cap provision of § 40-15-502(3)(b)(I), C.R.S.; and

•
In the event the rate cap provision in § 40-15-502(3)(b)(I), C.R.S., applies to second and additional residential access lines regardless of the Commission definition of basic service under § 40-15-502(2), C.R.S., does the Commission have the discretion to exclude second and additional residential access lines from high cost support mechanisms under § 40-15-502(5), C.R.S.?

9.
Interested persons may intervene in this docket by the filing of an appropriate pleading, in accordance with the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, on or before September 8, 1998.  We regard the issues to be resolved in this case as purely legal matters.  As such, no hearing will be necessary for the Commission to issue a declaratory order.  We will allow parties to this case to submit opening and reply briefs addressing those issues discussed here and all related matters, consistent with the schedule specified below.

II.
order

A. The Commission Orders That:

1.  This docket is opened for the purposes discussed above.

2. Persons wishing to intervene in this matter shall file an appropriate pleading to become a party on or before September 8, 1998.

3. Opening briefs addressing the issues discussed above shall be filed on or before September 15, 1998.

4. Reply briefs shall be filed on or before September 25, 1998.

5. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING July 31, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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____________________

Bruce N. Smith

Director
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� By separate order (Decision No. C98-703), the Commission is considering revisions to the CHCF Rules simply for the purpose of conforming the rules to requirements of Senate Bill 98-177.
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