Decision No. C98-785

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98S-363T

re:  the investigation and suspension of tariff sheets filed by NOW COMMUNICATIONS, INC., WITH ADVICE LETTER NO. 3 AND ITS AMENDMENT, TO IMPLEMENT INITIAL TARIFF.

order suspending effective date
of tariffs and notice of hearing

Mailed Date:  August 20, 1998

Adopted Date: August 12, 1998

IMPORTANT NOTICE:  ANY PERSON DESIRING TO PARTICIPATE ONLY BY MAK-ING A STATEMENT MAY DO SO BY APPEARING AT THE HEARING.  IF YOU DESIRE TO ASK QUESTIONS OF A WITNESS OR OTHERWISE PARTICIPATE AS A PARTY IN THIS RATE MATTER, YOU MUST REQUEST PERMISSION FROM THE COMMISSION TO BE AN INTERVENOR (EVEN IF YOU HAVE ALREADY FILED AN OBJECTION).  ANYONE DESIRING TO INTERVENE MUST CAREFULLY FOLLOW THE LAW AND COMMISSION RULES FOR BECOMING AN INTERVENOR.  FOR FURTHER INFORMATION ON HOW TO INTERVENE CALL (303) 894‑2070 (PUC EXTERNAL AFFAIRS OFFICE).

I.
BY THE COMMISSION

A.
Statement

1.
On July 22, 1998, NOW Communications, Inc. (“NOW”), filed Advice Letter No. 3, (attached as Exhibit 1).  On August 12, 1998, NOW filed Amended Advice Letter No. 3, (attached as Exhibit 2).

2.
NOW stated that the purpose of this filing is to comply with the requirements of Decision No. C98-99, which granted a Certificate of Public Convenience and Necessity in Docket No. 97A-606T, and implement its initial tariff.  NOW requested that the tariffs accompanying Advice Letter No. 3 and its amendment become effective on 30 days statutory notice or, in this instance, on August 24, 1998.

3.
Under § 40-6-111(1), C.R.S., the Commission may, in its discretion, set the tariffs for hearing which will suspend their effective date for 120 days.  Section 40-6-111(1), C.R.S., also provides that the Commission may, in its discretion, by separate order, suspend the effective date of the tariffs for an additional 90 days.  Thus, the Commission has the power and authority to suspend the effective date of the tariffs for a maximum of 210 days or, in this docket, until March 22, 1999.  If the Commission does not establish new rates before the expiration of the first suspension period of 120 days, or December 22, 1998, the tariffs filed by NOW will become effective by operation of law.  If the Commission further suspends, by separate order, the effective date of the tariffs for an additional 90 days, and if no new rates are established by the Commission on or before March 22, 1999, the tariffs filed by NOW will become effective by operation of law.

B.
Findings of Fact

1.
The Commission finds that it will set the proposed tariffs for hearing and will suspend their effective date because the rates contained in the tariffs may not be just and rea-sonable.

2.
A pleading to intervene may be filed by any per-son, firm, or corporation desiring to be a party and fully par-ticipate in this proceeding, as ordered below.  The filing of any other document protesting the tariffs shall not allow participa-tion as an intervenor in this matter.

II.
ORDER

A.
The Commission Orders That:

1.
The effective date of the tariffs filed by NOW Communications, Inc., on July 22, 1998, pursuant to Advice Letter No. 3, is, as of the adopted date of this Decision and Order, suspended for 120 days until December 22, 1998 or until further order of the Commission.

2.
The tariffs filed by NOW Communications, Inc., under Advice Letter No. 3, will be set for hearing before an Administrative Law Judge for the Commission as follows:

DATE:
December 10, 1998

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 
1580 Logan Street, OL2
 
Denver, Colorado

3.
Any person, firm, or corporation, including any who have previously filed a document protesting the proposed tar-iffs, who desire to intervene and participate as a party in this proceeding shall file a motion to intervene with the Commission within 30 days after the mailing date of this Decision, and shall serve a copy of the motion on NOW Communications, Inc.’s attorney of record.

4.
NOW Communications, Inc., shall file with the Director of the Commission an original and three copies of all exhibits and direct testimonies, and shall effect service in accordance with Rule 7 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, on or before 60 days prior to the first day of hearing.  Except upon timely motion and for good cause shown, or by stipulation of all parties and the Staff of the Commission, no other, different or addi-tional exhibits, witnesses, or scope of witnesses' testimonies will be permitted to be offered by NOW Communications, Inc., in support of its direct case.

5.
Intervenors (including Staff) shall file with the Director of the Commission an original and three copies of all exhibits and testimonies, and shall effect service in accordance with Rule 7 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, on or before 20 days prior to the first day of hearing.  Except upon timely motion and for good cause shown, or by stipulation of all parties, no other, different or additional exhibits, witnesses, or scope of wit-nesses' testimonies will be permitted to be offered by Inter-venors (including Staff) in support of its direct case.

6.
All prehearing motions, of whatever nature, shall be filed on or before 20 days prior to the first day of hearing, and, except for good cause shown, no prehearing motion filed later will be considered.

7.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING August 12, 1998.
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____________________

Bruce N. Smith

Director
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ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________
Commissioners

COMMISSIONER R. BRENT ALDERFER DISSENTING.



III.
Commissioner r. brent Alderfer dissenting


I dissent from the decision to suspend the tariffs proposed in Advice Letter No. 3 by NOW Communications, Inc.  I note that the intent of recently enacted statutes, both House Bill 95-1335 (§§ 40-15-501 et. seq., C.R.S.) and the Telecommunications Act of 1996, is to promote competition in telecommunications markets including the local exchange market.  In part, those statutes prohibit barriers to entry in the local exchange market.  The suspension and investigation at hearing of rate and service proposals such as those contained in Advice Letter No. 3 is burdensome to new entrants, and may constitute a barrier to entry.  In my view, sufficient cause does not exist to impose the burden of a suspension and investigation proceeding upon the competitive local exchange carrier in this case (i.e., NOW Com-munications, Inc.).  Therefore, I would allow the tariffs attached to the Advice Letter to become effective by operation of law.
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