Decision No. C98-742

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97F-179T

WAYNE LATHAM, CAROL ADDINGTON, AMOS CLARK, PATTY CLARK, ANTHONY FLASCO,


COMPLAINANTS,

V.

CONDOMINIUM MANAGEMENT COMPANY,


RESPONDENT.

Order Denying Application For
Rehearing, Reargument, Or
Reconsideration And Motion To Strike

Mailed Date:  August 7, 1998

Adopted Date:  July 31, 1998

I.
BY THE COMMISSION:

Statement

This matter comes before the Commission for con-sideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) to Decision No. C98-648 filed by Com-plainants Wayne Latham, Carol Addington, Amos and Patti Clark, and Anthony Flasco (“Complainants”).  Respondent Condominium Man-

1. agement Company (“Respondent” or “CMC”) has filed its Response to Application for Rehearing, Reargument, or Reconsideration
 and Motion to Strike.  Now being duly advised, we will deny the application for RRR and the motion to strike by Respondent.

2. The application for RRR objects to our ruling, in Decision No. C98-648, that Complainants had failed to prove that Respondent is acting as a public utility within the meaning of applicable provisions of the Public Utilities Law.  However, Decision No. C98-648 only directed dismissal of the complaint here without prejudice, and stated that the Commission would open a separate docket for the purpose of investigating whether enti-ties such as CMC are acting as public utilities.  The application for RRR requests that we now declare CMC to be a public utility based upon the present record.  For the reasons stated in Deci-sion No. C98-648, we will deny the application for RRR.

3. We note that the last sentence in paragraph 2 (page 4) of Decision No. C98-648, although factually correct, may create future confusion regarding the applicable test for deter-mining public utility status of an entity.  Specifically, that sentence states, “Finally, CMC’s service is not made available to the public generally, but rather only within the planned unit development where it owns the common areas.”  In context with other statements in paragraph 2, that sentence appears to imply that a business must be holding itself out to serve all the pub-lic generally in order to qualify as a public utility.  Such an implication would likely not fully and accurately represent the test for determining public utility status.  Therefore, in order to avoid future confusion in the matter, we will clarify Decision No. C98-648 by striking the last sentence in paragraph 2, page 4.

4. Respondent’s motion to strike portions of the application for RRR will be denied.

II.
order

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration by Complainants Wayne Latham, Carol Addington, Amos and Patti Clark, and Anthony Flasco to Decision No. C98-648 is denied.

2. The motion to strike by Respondent Condominium Management Company is denied.

3. The Commission, on its own motion, will accept for filing the Response to the Application for Rehearing, Reargument, or Reconsideration submitted by Condominium Management Company.

4. Decision No. C98-648 is clarified by striking from paragraph 2, page 4, the sentence, “Finally, CMC’s service is not made available to the public generally, but rather only within the planned unit development where it owns the common areas.”

5. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING July 31, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________



R. BRENT ALDERFER
________________________________
Commissioners
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____________________

Bruce N. Smith

Director
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� Rule 22(b), Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, does not permit a response to an application for RRR.  Rather than striking the Response by CMC, however, we will accept the response on our own motion.
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