Decision No. C98-726

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98V-325T

in the matter of the request for variance pursuant to 4 colorado code of regulations 723-37-7 from the requirements of 4 colORado code of regulations 723-37, requirements to execute a transfer.

order approving variance from rules

Mailed Date:  July 29, 1998

Adopted Date:  July 22, 1998

I. by the commission

Statement and Findings of Fact

1. On June 24, 1998, the Public Utilities Commission received a written notification of the transfer of 50 percent of the ownership of Rico Holdings, LLC from Pegasus Communications Holdings, Inc. (“Pegasus Holdings”), to Pegasus Capital, L.P. (“Pegasus Capital”).  Pegasus Holdings was formerly known as Pegasus Media and Communications, Inc.  The other 50 percent of Rico Holdings is owned by Langley Holding Company, LLC (“Langley”).  Both Pegasus Holdings and Pegasus Capital are con-trolled by Marshall W. Pagon.  Rico Holdings owns Rico Telephone Company, an Incumbent Local exchange Telecommunications Carrier in the State of Colorado.

2. Rule 3 of 4 Code of Colorado Regulations (“CCR”) 723-37 (“Rule 3”) requires the filing of an application for Com-mission Approval to execute a transfer of local exchange author-ity, unless the proposed transfer comes within the provisions of 4 CCR 723-37-6 (“Rule 6).  According to Rule 6, holders of local exchange authority need not file an application when either the transferor or the transferee is a wholly-owned subsidiary of the other party to the transfer.

3. Under the proposed transfer of the 50 percent ownership of Rico Holdings, LLC from Pegasus Holdings to Pegasus Capital, the ultimate controlling ownership interests remain the same.  Fifty percent stays with Langley and 50 percent stays under the control of Marshall W. Pagon.  It appears that this transfer from one of the companies controlled by Mr. Pagon to another of the companies controlled by Mr. Pagon is simply a restructuring for business and/or tax purposes.  There will be no change in management, operations, or the costs and types of serv-ices offered to the public as the result of the transfer.

4. Rule 6 exempts from the application requirement, transfers of assets where “either the transferor or the trans-feree is the wholly-owned subsidiary of the other party to the transfer.”  Neither Pegasus Holdings nor Pegasus Capital is a “whollly-owned” subsidiary of the other corporate entity.  There-fore, Pegasus Holdings’ proposed transfer of assets does not comply with the letter of the rule.  However, we find that the proposed transaction is within the spirit of Rule 6, since the transaction does not involve a change in management, personnel, officers, equipment, services, costs, rates, or any other matter pertaining to regulated services.

5. Rule 7, 4 CCR 723-37, states that the Commission may permit a waiver or variance from the rules if compliance is impossible, impracticable, or unreasonable.  Since the transac-tion complies with the spirit of Rule 6, and the filing of an application for approval of the transfer would be unnecessarily burdensome to Pegasus Holdings and Mr. Pagon and the Commission, we will grant a variance of the requirements of 4 CCR 723-37.  Specifically, we will grant a waiver of Rule 3.  Pegasus Holdings and Mr. Pagon will not be required to file an application for approval of the transfer of assets described in its June 23, 1998 letter to the Commission.

II. order

A. The Commission Orders That:

1. A variance from the requirements of 4 Code of Colorado Regulations 723-37 is hereby granted consistent with the above discussion.

2. The proposed transfer of assets described in the June 23, 1998 letter from GVNW (consultant for applicants) related to the transfer of a 50 percent ownership interest from Pegasus Holdings, LLC to Pegasus Capital, L.P. is deemed approved.

3. This Order is effective on its  Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING July 22, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



R. BRENT ALDERFER
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT.
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____________________

Bruce N. Smith

Director
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