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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R98-131 (“Recommended Decision”) entered by the Administrative Law Judge (“ALJ”) on February 5, 1998.  In that decision, the ALJ, after hearing, dis-missed the complaint by Public Service Company of Colorado (“Pub-lic Service” or “Complainant”) against Trigen-Nations Energy Com-pany, L.L.L.P. (“Trigen” or “Respondent”).  The complaint by Pub-lic Service essentially alleged that Trigen, by virtue of its ownership and operation of a certain gas pipeline, is a public utility subject to the Commission’s jurisdiction.  As relief, Public Service requested that the Commission confirm its juris-diction over Trigen and its pipeline, and take other appropriate action consistent with that jurisdiction.

2. K N Field Services, Inc., and K N Marketing, Inc. (collectively “KN”), were permitted to intervene in this matter.  According to the petition for intervention, K N Marketing is a natural gas marketing company that sells the natural gas trans-ported over the Trigen pipeline; K N Field Service is a field and pipeline services company that physically operates and maintains the Trigen pipeline on behalf of Respondent.  In addition, another K N affiliate, K N Gas Gathering (“Gathering”) purchased the pipeline from Trigen--that transaction occurred without Com-mission approval--approximately two weeks prior to the hearing in this case.
  The ALJ permitted Public Service to amend its prayer for relief to add a request that the Commission order Trigen to show cause why the sale of the pipeline to Gathering should not be declared void.

3. In dismissing the complaint, the Recommended Deci-sion holds that Respondent is not a public utility under appli-cable law.  Public Service has filed exceptions pursuant to the provisions of § 40-6-109(2), C.R.S., and Trigen and KN have sub-mitted responses to the exceptions.  Now being duly advised, we conclude that Trigen did become a public utility through its ownership and operation of the pipeline as discussed in this decision.  Consequently, we will grant Complainant’s exceptions.

B. Discussion

4. Statement of Facts

a. Little, if any, dispute exists regarding the relevant facts in this case:  The Trigen pipeline consists of approximately 28 miles of pipeline and associated facilities.  The pipeline begins in Weld County, Colorado at a point of inter-connection with Public Service’s natural gas pipeline system and ends at points located in Golden and Wheat Ridge, Colorado.  The line includes approximately 22 miles of 12-inch diameter pipe with operating pressures ranging from 400 through 600 pounds per square inch gauge (“psig”); the remainder of the line consists of mostly 6-inch and some 4-inch diameter pipe.  Operating pressures on these latter portions are approximately 130 psig.

b. The pipeline was originally constructed in the early 1970’s by the Adolph Coors Company to connect various Coors facilities to gas wells and processing plants owned by the Coors Company and located in Weld County, Colorado.  As operated by the Coors Company, the line was used solely to transport gas for the owner of the line (i.e., the Coors Company and affiliates of Coors).  Coors did not transport gas for any third party.

Trigen acquired the pipeline from Coors Energy Company on September 14, 1995 as part of a larger trans-action involving the purchase of various electricity and steam-producing assets.
  From that time until September 17, 1997, when Gathering purchased the line from Trigen, the Respondent used the pipeline to transport natural gas to itself (for operation of its cogeneration facilities) and various Coors companies.  Specifi-cally, Trigen delivered gas for the Coors Brewing Company (“CBC”) at three locations:  its glass manufacturing plant; its can man-ufacturing plant; and its can-end manufacturing plant.  The oper-

ations at the glass plant were performed by a joint venture between CBC and a third-party (i.e., a non-Coors entity); some operations at the “can-end” plant were performed by a joint ven-ture between CBC and a third-party.  Additionally, during its ownership of the pipeline, Trigen delivered gas to ACX Tech-nologies, Inc. (“ACX”), end-users.  ACX owns Coors Ceramics Com-pany (“Ceramics”) and Golden Technologies Corporation (“Tech-nologies”).  Technologies owns Golden Equities, Inc. (“Equi-ties”), as a wholly owned subsidiary.  Ceramics obtained gas transportation service over the pipeline at three locations at which it conducted manufacturing and processing activities.  At one of these locations, Technologies also occupied space, con-ducted its own processing activities and received gas trans-portation from Trigen.  Technologies’ wholly owned subsidiary Equities received gas transportation over the pipeline at a pri-vate recreation center available only to employees of ACX.  The recreation center was recently added to the Trigen system in December 1995.

c. All told, Respondent delivered gas at 12 separate delivery points off the pipeline.  In addition to transporting its own gas for use in its cogeneration facilities, Trigen transported gas, for a fee, on behalf of a number of third parties that were neither owned nor affiliated with Trigen.  The record indicates that Respondent transported approximately 2.4 billion cubic feet of gas on an annual basis; peak day usage on the pipeline was approximately 11,000 decatherms per day.

5. Statutory Test for Determining Public Utility 
 
Status

a. One of the fundamental disputes between Pub-lic Service on the one hand and Trigen and KN on the other con-cerns the applicable test for determining whether an entity is a public utility.  KN and Public Service apparently agree that the primary reference points, for purposes of determining whether Trigen became a public utility due to its ownership and operation of the pipeline, are § 40-1-103, C.R.S., and Colorado Supreme Court decisions interpreting this statute.
  However, the par-ties, including Trigen, disagree as to the import of the Court’s interpretation of the test contained in § 40-1-103, C.R.S.

KN and Trigen contend that, under the test enunciated by the Court, a business must hold itself out as serv-ing, or ready to serve, indiscriminately all of the public to the extent of its capacities.  Since Respondent never offered to transport gas for all of the public indiscriminately, Trigen and KN contend, it did not become a public utility.  Public Service, in contrast, suggests that under controlling Court precedent, a 

business need not hold itself out as serving all of the public.  Trigen, according to Public Service, transported substantial vol-umes of gas for unaffiliated parties for compensation.  This activity, even absent a general “holding out”, made it a public utility subject to the Commission’s jurisdiction under the appli-cable test.  We find Public Service’s articulation of the legal standard to be the correct one.

b. Section 40-1-103, C.R.S., in relevant part, provides:


The term ‘public utility’, when used in articles 1 to 7 of this title, includes every ... pipeline cor-poration, gas corporation ... person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses ... and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(Emphasis added).  Although statements by the Court in Bennett Bear Creek Farm Water and Sanitation District, et al. v. City and County of Denver, et al., 928 P.2d 1254 (Colo. 1996), could cause confusion regarding the applicable test for determining public utility status, especially with respect to the meaning of “oper-ating for the purpose of supplying the public” (discussion infra), we are convinced that the applicable test remains the one enunciated by the Court in Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (“Denver Water Board”).  That test supports Public Service’s position in this case.

c. KN and Trigen contend that the Court’s hold-ings in cases such as Public Utilities Commission v. Colorado Interstate Gas Company, 351 P.2d 241 (Colo. 1960); Matthews v. Tri-County Water Conservancy District, 613 P.2d 889 (Colo. 1980); and Bennett, supra, stand for the proposition that an entity, in order to be declared a public utility, must offer to serve all the public indiscriminately.  For example, KN discusses the Court’s holding in Colorado Interstate Gas, supra.  There, the Court, in interpreting the statutory definition of “public util-ity” (i.e., § 40-1-103, C.R.S.), found:

[T]his definition of a public utility leaves much to be desired.  However, it does say in no uncertain terms that one must be ‘supplying the public.’  It is well-settled that those words mean all of the public within its capacities--it means indiscriminately. . . .

Colorado Interstate Gas, supra, page 248.  KN reasons that Colorado Interstate Gas was accepted and followed in Matthews, which in turn was cited as authority by the Court in 1996 in Bennett.

d. However, we agree with Public Service that the Court’s statement in Bennett is dicta to the extent it is suggested that the current test for public utility status requires a holding out to serve all of the public indis-criminately.  That is, Bennett’s mere reference to a prior hold-ing in Matthews (footnote 5, on the previous page) does not con-stitute a rejection of the Court’s express ruling in Denver Water Board, a ruling which explicitly disavowed the principle for which Matthews and Bennett are now cited to us.

e. We note that, with respect to the “holding out” test for public utility status, Matthews specifically relied, in part, upon Robinson v. Boulder, 547 P.2d 228 (Colo. 1976), and Englewood v. Denver, 229 P.2d 226 (Colo. 1951).  Matthews v. Tri-County, supra, at 892-93.  However, the Denver Water Board case explicitly overruled the test articulated in Englewood and Robinson.
  The Court, at 242, observed:


In City of Englewood v. City and County of Denver, 123 Colo. 290, 300, 229 P.2d 667, 672-73 (1951), we adopted the following test for determining public util-ity status:

[T]o fall into the class of a public utility, a business or enterprise must be impressed with a public interest and that those engaged in the conduct thereof must hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity.  The nature of the service must be such that all members of the public have an enforceable right to demand it.

The Court then held:  “Although we used the Englewood test in deciding Robinson, we now conclude that Englewood no longer pro-vides the appropriate test for determining public utility status.”  Denver Water Board, at 243.

f. In light of Denver Water Board, it is clear to us that the test for public utility status under § 40-1-103, C.R.S., does not require service to all members of the public.  Hence, Trigen’s and KN’s argument, that Respondent could not be a public utility because it did not offer to serve all the public indiscriminately, is unavailing.

g. We conclude that the nature of service pro-vided by Trigen, transportation of substantial volumes of gas for third parties over its pipeline, constituted public utility serv-ice under § 40-1-103, C.R.S.  Public Service points out that the relationship between Trigen and its shippers was no different than the relationships between Complainant and its industrial shippers.  In both cases, the pipeline operator has entered into agreements to provide gas transportation service to non-affiliated third parties.
  The record here also indicates that Trigen transported approximately 2.4 billion cubic feet of gas on an annual basis.
  In our view, these operations made Respondent a “pipeline corporation” “operating for the purpose of supplying the public” within the meaning of § 40-1-103, C.R.S.

h. Trigen suggests that it is not a pipeline corporation since revenues from operation of the pipeline amounted to less than 2 percent of its total gross revenues.  We are unpersuaded by this argument.  The fact remains that Respon-dent owned and operated a gas pipeline, and transported signifi-cant volumes of gas for unaffiliated entities.  In this activity, Trigen conducted itself as any other regulated pipeline utility, regardless of its other non-utility business.  Indeed, other com-panies regulated by this Commission as public utilities carry substantially less than 2.4 bcf of gas annually on their systems.

KN and Trigen also argue that the pipeline under Respondent’s ownership only served the same customers as historically served under Coors’ ownership.  Since the pipeline was not regulated when owned by Coors and the manner in which it was utilized by Trigen did not change, these parties suggest, no reason exists to now subject it to regulation.  We do not accept this reasoning.  Trigen’s operation of the line (i.e., provision of service to a third party for compensation) was materially dif-

ferent than Coors’ operation of the same facilities (i.e., trans-porting gas for itself) as a matter of law:  Coors’ provision of transportation service to itself raises no legal questions as to whether it offered service to the public.  However, Trigen’s pro-vision of gas transportation service to third parties raises those questions discussed above.

i. In addition, as Complainant points out in its exceptions, Trigen’s provision of service to third parties pre-sents the danger of bypass
 of Public Service’s system, espe-cially by industrial customers, to the detriment of smaller resi-dential and commercial customers.  A ruling that Trigen’s owner-ship and operation of the line did not constitute public utility service would suggest that the pipeline operator (now Gathering) could lawfully and actively “skim the cream” off the gas trans-portation market by choosing to serve only large volume indus-trial customers.  In actuality, such action might very well be in a company’s economic interest (and adverse to the interests of residential and small commercial ratepayers), since large indus-trial customers are likely to be the most economically attractive to serve.  According to Trigen’s and KN’s view of the test for public utility status (i.e., that a pipeline operator could pro-vide gas transportation service without Commission oversight if that service were offered only to a select few), this “cream skimming” could occur with no recourse to the Commission on the part of the regulated utility, an entity which retains the obli-gation to serve the general public.
  We reject this view.

j. KN and Trigen finally argue that the pipeline does not qualify as a public utility facility since it was used to transport high BTU gas (as compared to gas carried on the Public Service system).  Of course, this point does not alter the fact that Trigen’s activity constituted the transportation of gas over a pipeline for third parties.  Moreover, this point does not lessen the Commission’s concern with Trigen (or Gathering) engag-ing in a regulated activity (i.e., transporting significant vol-umes of natural gas for third parties) without oversight by the Commission.  For example, transportation of high BTU gas would not prevent industrial customers from switching from Public Serv-ice’s system to Trigen’s line with attendant effects on Public Service and its ratepayers.

6. Applicability of Gas Transportation Rules

a. Trigen, in its response to the exceptions, suggests that the Commission’s Gas Transportation Rules, 4 Code of Colorado Regulations (“CCR”) 723-17, do not apply to it, since it is not a Local Distribution Company (“LDC”) or an Intrastate Wholesale Pipeline (“IWP”) as defined in the Rules.  Inasmuch as the Rules do not apply to it, Trigen argues, it is not a public utility subject to the Commission’s jurisdiction; no need exists to examine the effect of Denver Water Board (and apparently the applicability of § 40-1-103, C.R.S.).  Our view of this case is opposite that of Trigen’s:  the finding that Trigen became a public utility under the provisions of § 40-1-103, C.R.S., is dispositive of this proceeding, regardless of the applicability of the Commission’s Gas Transportation Rules, 4 CCR 723-17.  Nevertheless, we find that the Rules do apply to Trigen.

b. In the first place, the Rules are expressly intended to apply “to the rates, terms, and conditions of trans-portation by a public utility of natural gas owned by a pur-chaser...” (emphasis added).  See Rule 1.2, 4 CCR 723-17.  (The above discussion sets forth our determination that Respondent did become a public utility by its actions.)  Moreover, the Rules, in numerous instances impose obligations on “public utilities” spe-cifically, as opposed to IWPs or LDCs.  For example:  Rule 2.2 states that the information “required by a public utility to process a request for transportation shall be clearly set forth on an application form ...”; Rule 2.2(c) requires that “requests for transportation shall be processed, approved or rejected, by the public utility within sixty (60) days ...”; Rule 2.3(a) references some of the information a “public utility” must “take into account” when determining whether capacity is available to provide transportation; Rule 2.3(b) requires “the public utility” to provide necessary facilities pursuant to an agreement by the parties when available capacity is inadequate; Rule 6.1(b) pro-hibits certain anticompetitive or discriminatory conduct by “a utility” or a “public utility”; etc.  In short, it is plain and clear that the Commission, in the Rules, did not intend to create a regulatory gap with respect to gas transportation by imposing duties upon some limited subset of pipeline public utilities (i.e., IWPs and LDCs as contemplated by Trigen) while excluding other regulated pipeline utilities; and it is even more plain and clear that it was not the intent of the Rules to imply that only those pipelines meeting the definition of an IWP or an LDC are public utilities within the meaning of § 40-1-103, C.R.S.

c. In any event, we conclude that Trigen does come within the definition of “Intrastate Wholesale Pipeline” as set forth in Rule 1.3(g).  That rule provides:


The term ‘intrastate wholesale pipeline’ means any utility or any other person engaged in natural gas transportation for compensation to or for another per-son in intrastate commerce in the State of Colorado using transmission facilities, rather than low pressure distribution facilities.  An intrastate wholesale pipe-line does not include any part of the pipeline pri-marily used for storage or gathering or low pressure distribution of natural gas.

d. Trigen argues that this definition does not apply to its operation inasmuch as its pipeline is low pressure and not a transmission facility.  We do not accept this argument.  Although the Rules do not define “transmission facilities” or “low pressure distribution facilities”, we find that as a matter of industry practice a 12-inch pipeline operating at pressures of 400-600 psig does not qualify as “low pressure”, but is more appropriately classified as a “transmission” facility.  For exam-ple, federal pipeline safety regulations, 49 C.F.R. Part 192, make certain distinctions between transmission and distribution facilities which are consistent with our characterization of the Trigen pipeline as a transmission line.

e. Additionally, Trigen contends that the inclu-sion of the word “wholesale” in the term “IWP” requires that it must have engaged in sales of gas in order to be an IWP.  We note that the actual definition of “IWP” in Rule 1.3(g) does not list the sale of gas as a required element, but simply requires that the person engage in “gas transportation.”  As made clear in Rules 1.3(q) and (r)--if any support is actually required for this conclusion--the sale of gas is not a necessary element of “gas transportation” service.  Indeed, it is obvious that the sale of gas is an entirely separate service from the transporta-tion of gas.  See, for example, Rule 2.6.  Since Trigen’s activ-ity is within the letter, and certainly the spirit of Rule 1.3(g), we find that it became an IWP within the meaning of the Rules.

C. Conclusion

7. For the reasons stated above, we find that Respon-dent did become a public utility by virtue of its ownership and operation of its pipeline, and its transportation of substantial volumes of gas for third parties for compensation.  For relief, Public Service requests that we confirm our jurisdiction over the Trigen pipeline.  Public Service also requests that we issue an order to Trigen and Gathering to show cause why the sale of the pipeline to Gathering should not be declared void.  After the decision in the show cause proceeding, Public Service suggests that either Trigen or Gathering be directed to apply for a cer-tificate of public convenience and necessity to own and operate the pipeline.

8. The instant order confirms our jurisdiction over the Trigen pipeline as requested by Public Service.  However, we decline to issue an order to show cause to either Trigen or Gathering at this point in time.  Such an order would place the burden of going forward in that proceeding upon Commission Staff, even though Staff was not a party to the instant case and, there-fore, is not as informed of these matters as Public Service itself.  We observe that Public Service can request and obtain the same relief as it requests in show cause by filing a new complaint with the Commission.  As such, the issuance of show cause is unnecessary at this time.

II. order

A. The Commission Orders That:

9. The Exceptions to Decision No. R98-131 filed by Public Service Company of Colorado on March 11, 1998 are granted.

10. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING
July 15, 1998.
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III. 
 COMMISSIONER R. BRENT ALDERFER DISSENTING:
B. I respectfully dissent from the majority opinion declaring the subject pipeline to be a public utility subject to Commission regulation.

C. Under common law, the test for public utility status was limited to those companies that held themselves out as serv-ing or ready to serve all members of the public.  City of Englewood v. City and County of Denver, 123 Colo. 290, 300, 229 P.2d 667, 672-73 (1951).  Under that common law approach, the service had to be offered indiscriminately to all members of the public, and the offering of service had to be such that all mem-bers of the public have an enforceable right to demand the serv-ices provided. Id.  Only this universal holding-out-to-the-public constituted a supplier as a public utility under common law.

D. The Colorado Constitution and derivative statutory pro-visions have replaced the common law scheme of utility regulation  Board of County Commissioners of  Arapahoe County v. Denver Board of Water Commissioner, 718 P.2d 235, 243-44 (Colo. 1986) (en banc); Colo Const., Articles V and XXV; § 40-1-103(1)(b), C.R.S.  These provisions expanded the potential reach of utility regulation, and in the words of the Supreme Court, the term pub-lic utility is now “broadly defined in the PUC organic statutes” as follows:


The term “public utility” when used in articles 1 and 7 of this title, includes every common carrier, pipeline corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or pub-lic uses and every corporation, or person declared by law to be affected with the public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

Section 40-1-103(1)(a), C.R.S. (emphasis added).

E. Under this broad, expanded statutory definition, there are now two categories of companies that are subject to public utility regulation:  The first category covers those companies “operating for the purpose of supplying the public,” a close restatement of the common law definition.  It is uncontested that the pipeline in this case does not operate for purposes of sup-plying the public, and so does not become a public utility under that provision.

F. The second category is those companies “declared by law to be affected by the public interest.”  While the statute does not specify how a company is declared by law to be affected by the public interest, the broadest reading would be that the Com-mission can declare the entity to be so affected, and thereby subject it to regulation.  Even assuming the Commission has broad discretion to declare an operation to be a public utility, I would not extend that regulatory reach based on the record in this case.

G. There was no compelling public interest offered for extending utility regulation to this long-standing commercial operation. Utility regulation carries substantial burdens, including restricted services, monopoly franchises, tariff fili-ngs, frozen prices, and operating delays, all of which stifle market growth in technological innovation, operating efficiency, product value, and customer response.  There is no public fran-chise here.  The pipeline serves a specific group of affiliated companies with a contract supply of gas, specifically suited to the commercial operations served.  The pipeline has historically operated for that purpose, originally under private ownership by the user group.  The principal change that has occurred is the transfer and division of ownership of the pipeline from the affiliated user group.  In the absence of a compelling public interest, I would not impose regulation as a condition of trans-fer.  Transfer alone should not trigger a different level of utility regulation.  To do so creates barriers to market entry and prevents efficient market allocation of capital.  For the same reason, speculation that future expansion of the line could serve a broader group of users should not trigger utility regula-tion now.

H. For the foregoing reasons, I would not extend the reach of utility regulation to the pipeline in this case.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




R. BRENT ALDERFER
________________________________

Commissioner







� As discussed infra, approximately two weeks prior to hearing before the ALJ, Trigen sold the pipeline to K N Gas Gathering (“Gathering”).


� The petition for intervention by KN does not explain why Gathering did not request to become a party to this case, even though two other KN entities intervened in this matter.


� Trigen is a Qualifying Facility under the Public Utility Regulatory Policies Act, 16 U.S.C. §§ 824a-3, 796, and its principal business is the production of electricity and steam.


� Although Trigen acknowledges that § 40-1-103, C.R.S., sets forth the statutory test for determining public utility status, it appears to argue that we should first look to the Commission’s Gas Transportation Rules, 4 Code of Colorado Regulations 723-17, for making this decision.  See discussion infra.


�  In Bennett, supra, at 1265, the Court stated:





In Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 206-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of PUC regulated status in this state as the extent to which a business impressed with the public interest holds itself out as serving, or ready to serve indiscriminately, all of the public in a service area ...


� Colorado Interstate Gas utilized the identical test as enunciated in City of Englewood.  Therefore, insofar as the City of Englewood test has been overruled so has the test used in Colorado Interstate Gas.


� No dispute exists in this case that the Commission does have authority to regulate the transportation of gas as a public utility offering.  We point out that the Public Utilities Law specifically contemplates such regulation (e.g., § 40-3-101(1), C.R.S.).


� Some of this gas was for Trigen’s own use.  However, assuming Gathering operates the pipeline in a manner similar to Trigen, all of the 2.4 bcf would be transported for third parties.


� For example, large industrial customers could choose to transport gas over the Trigen pipeline bypassing Public Service’s system.  That Trigen voluntarily refused to serve some businesses provides no assurances as to what could happen in the future.


� Of course, such a risk did not exist when the line was owned and operated by Coors for its own use.


� We observe that a small portion of the Trigen line (i.e., those portions downstream of the pressure reducing stations) have the operating characteristics of a local distribution system.  In view of our determination that Trigen was subject to the Rules as an IWP, we do not address whether Respondent also qualified as an LDC under the Rules.
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