Decision No. C98-683

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NOS. 93F-547T and 93F-667T
crosby l. powell, crosby l. powell & associAtes, donzell rosenberg, and all other inmates similarly situated in ThE colorado department of corrections,


complainants,

michael townes, betty lou townes, and all other inmates similARLY SITUATED IN THE COLORADO DEPARTMENT OF CORRECTIONS,


COMPLAINANTS,

V.

COLORADO INMATES’ PHONE SYSTEM, COLORADO DEPARTMENT OF CORRECTIONS, AND SPRINT COMMUNICATIONS COMPANY, L.P.,


RESPONDENTS.

Decision Denying Motion for Attorney’s Fees
Mailed Date:  July 17, 1998

Adopted Date:  July 15, 1998

i.
BY THE COMMISSION:

A.
Statement

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of the motion for attorney’s fees filed by Crosby Powell, Donzell Rosenberg, Michael Townes, Betty Lou Townes, and other inmates in the Colorado Department of Corrections (collectively “Complainants”) on June 19, 1998.  The motion seeks an order of the Commission requiring Sprint Communications Company, L.P. (“Sprint”) to pay to the Complainants’ attorney’s fees in the amount of $57,465.  An affidavit supporting the reasonableness of the charges was filed on June 24, 1998.  Sprint filed a response to the motion and requested an award of attorney fees in its favor under § 13-17-101 et seq., C.R.S., for the time required to file its response.  Complainants then sought leave to file a reply to Sprint’s response together with the filing of a reply.  The Com-mission will grant leave to file the reply.

2. Now being duly advised in the premises, the Com-mission will deny Complainants’ motion for attorney’s fees.

B.
Factual Background

1. The instant action was filed by certain inmates or former inmates in the custody of the Colorado Department of Cor-rections (“DOC”).  The complaint, as consolidated, centers upon Complainants’ dissatisfaction with the provision of telephone service to inmates by the DOC between approximately 1991 and 1995.  Specifically, the inmates sought redress regarding the charges for the placement of interLATA telephone calls, which calls were carried by Sprint.  These calls were placed through a system administered by the DOC.  At the heart of the Complain-ants’ lawsuit was their objection to a $1.25 per call system assessment fee.  Other issues included whether DOC was acting as a reseller of telecommunications services and whether Sprint was required to have a specific certificate of public convenience and necessity authorizing it to provide inmate telephone service.

2. The Commission, and as the result of appeals, the District Court and the Colorado Supreme Court, each found that the Commission lacked jurisdiction to entertain the Complainants’ lawsuit because the Commission does not have jurisdiction to review the manner in which the DOC provides phone privileges to inmates and because the Commission does not have jurisdiction over customer premise equipment such as the system at issue in this matter.  Powell v. Public Utilities Comm’n, Case No. 97SA75 (April 27, 1998),      P.2d      (Colo. 1998).  As a result, the decision of the administrative law judge to grant the motions for summary judgment filed by Sprint and the DOC was affirmed by the Commission, the District Court, and the Colorado Supreme Court.

C.
Discussion

1. The Commission has broad constitutional and statu-tory authority to award attorney fees.  Colo. Const. Art. XXV; § 40-3-102, C.R.S.; Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n, 502 P.2d 945 (Colo. 1972).  The standard which the Commission applies in determining whether to award attorney fees is set forth in Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n, 576 P.2d 544, 548 (Colo. 1978).

2. In determining whether to award attorney fees to consumer representatives, the Commission applies the following criteria:


(1)
whether the representation and the expenses incurred “relate to the general consumer interest and not to a specific rate or preferential treatment of a particular class of ratepayers;”


(2)
whether the consumer advocate’s testimony, evidence, and exhibits “have or will materially assist” the Commission in reaching its decision;


(3)
whether the fees are “reasonable.”

Id.; O’Bryant v. U S WEST Communications, Inc., PUC Decision No. C93-39 at pp. 24-50.  Under these standards, it is not neces-sary for the consumer advocate to be the prevailing party in order to receive an award of attorney fees.  O’Bryant, PUC Deci-sion No. C93-39 at p. 1.

3. As for the first criterion, the Commission finds that the Complainants were not advocating on behalf of the gen-eral consumer interest.  In those rare instances where attorney fees have been awarded to the consumer advocate for representa-tion related to and expenses occurred on behalf of the general consumer interest, emphasis has been given to the broad scope of the word “general.”  As pointed out in the Commission’s O’Bryant decision:  “O’Bryant meets the ‘general consumer interest’ stan-dard for his work at the commission, because the result of his lawsuit benefited all 1.8 million Colorado U S WEST customers.”  O’Bryant, PUC Decision No. C93-39 at p. 24.  In the instant mat-ter, the advocacy of the inmates’ position does not relate gen-erally to the consumers’ interest but rather to the rates estab-lished for the particular class of which they are a part.  Thus, the Commission cannot find that the Complainants brought their action on behalf of the general consumer interest.

4. The Commission next finds that the Complainants did not meet the “material assistance” requirement of the attor-ney fees award standard.  While it is true that this criterion is most easily evaluated in a matter involving multiple parties (with multiple interests), it should also be applied in the instant context.  The materiality of the assistance toward the fulfillment of the Commission’s statutory duty to determine the justness and reasonableness of rates should be viewed in the con-text of changes to the rates achieved as a result of the litiga-tion.  In this matter, it was determined that the specific charges at issue (primarily the $1.25 per call system assessment fee) were not jurisdictional to the Commission.  The Complain-ants’ failure to establish that the rates were jurisdictional strongly suggests that the Complainants did not materially assist the Commission in reaching its result.  Moreover, the material assistance element would be rendered meaningless if, as suggested by the Complainants, it could be met simply through the filing of a lawsuit against a utility and the obtaining of relevant material through discovery.  The path to successfully obtaining an award of attorney fees in Commission matters should not be so smooth.  As a result, the Commission will not adopt the result advocated by the Complainants.

5. Since the Commission has found that the Complain-ants are not eligible for an award of attorney fees as a result of analysis of the first two criteria, examination of the third criterion (reasonableness) is not necessary.

6. Additionally, while the Complainants did not need to prevail in order to be eligible for an award of attorney fees, the notion of success in obtaining relief is clearly a factor in determining whether attorney fees should be awarded.  As noted throughout the O’Bryant decision, O’Bryant was successful in proving that the U S WEST Communications, Inc., disconnection practice was in violation of the Commission’s rules, thereby obtaining a result that benefited telephone users generally.  Without a doubt, this success weighed in favor of awarding attor-ney fees in favor of O’Bryant’s counsel.  O’Bryant, PUC Decision No. C93-39 at pp. 25, 29, 35, 36, and 48 through 49.  In con-trast, the total lack of success of the Complainants in obtaining the relief they sought weighs against such an award in this mat-ter.

7. Finally, since the Commission finds that the Com-plainants should not be awarded attorney fees, the Commission need not address issues relating to fees for the appeal of the Commission’s decision in this matter or to Sprint’s argument that the Commission is without jurisdiction to award attorney fees to the Complainants in this matter because the Complainants’ case was dismissed on jurisdictional grounds.  Likewise, the Commis-sion need not address arguments such as those pertaining to the contractual arrangement between the Complainants and their coun-sel.

8. On a separate matter, the Commission will not award attorney fees to Sprint under § 13-17-101 et seq., C.R.S., to cover the time required to respond to the Complainants’ motion.  The Commission disagrees with Sprint’s contention that the Complainants’ motion is so frivolous and lacking in merit that Sprint should be awarded attorney fees.

II. ORDER

A.
The Commission Orders That:

1. The motion filed by Crosby Powell, Donzell Rosenberg, Michael Townes, Betty Lou Townes, and other similarly situated inmates in the Colorado Department of Correc-tions for leave to file a reply regarding their motion for attor-ney’s fees is granted.

2. The motion for attorney’s fees filed by Crosby Powell, Donzell Rosenberg, Michael Townes, Betty Lou Townes, and other similarly situated inmates in the Colorado Department of Corrections is denied.

3. The motion of Sprint Communications Company, L.P. for attorney fees for the time incurred responding to the motion for attorney fees is denied.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING July 15, 1998.
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____________________

Bruce N. Smith

Director



III.
COMMISSIONER vincent MAJKOWSKI CONCURRING IN PART AND DISSENTING IN PART.


I fully agree will all portions of the Commission’s decision denying the motion for attorney’s fees filed by Crosby Powell, Donzell Rosenberg, Michael Townes, Betty Lou Townes, and other similarly situated inmates in the Colorado Department of Correc-tions (collectively “Complainants”).  I dissent in part, however, because I believe that the motion for attorney’s fees filed by the Complainants is frivolous.  Thus, I would award Sprint Communications Company, L.P. attorney fees for the time incurred in responding to the Complainants’ motion.
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