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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for resolution of the issues set forth in Decision Nos. C98-115 and C98-289.

2. Decision No. C98-115 reopened this docket for the purpose of considering possible modifications to the method of area code relief previously ordered by Decision Nos. C97-761 and C97-901.  In Decision Nos. C97-761 and C97-901, the Commission ordered that area code relief for the 303 Numbering Plan Area (“NPA”) be implemented in the form of an overlay which applies to all services and technologies (i.e., an “all-services overlay”).  As a result of selecting an all-services overlay, the Commission further determined that ten-digit dialing be required to complete all local calls in the areas served by the 303 NPA upon the introduction of the new NPA and the simultaneous end of the ten-digit permissive dialing period.

3. Decision No. C98-115 was issued in response to recent area code relief decisions in other states and to the nationwide activities pertaining to numbering issues which have occurred since the Commission issued Decision No. C97-901.  Additionally, the Commission believed that the number conservation efforts it had initiated over the last 12 months might have impacted the decisions rendered previously in this docket and, consequently, those decisions should be revisited.  Specifically, the Commission sought to determine if customer disruption could be further minimized by not adopting the all-services overlay method as the area code relief plan for the 303 NPA.  For this reason, Decision No. C98-115 required the parties to address the pros and cons of a service/technology-specific (i.e., wireless) overlay, including issues related to the cost of and time frame for implementation, and the extent to which intra-NPA dialing (seven-digit dialing within an area code) could be retained in an overlay setting.

4. Decision No. C98-289 identified additional issues to be discussed at the hearing set in Decision No. C98-115.  These additional issues focused on an update on the pending exhaust of the 303 NPA and the possibility of extending permissive dialing beyond May 31, 1998.  Additionally, the Commission sought information specific to the alarm industry and that industry’s concerns with the commencement of mandatory ten-digit local dialing prior to the completion of the conversion of alarm autodialers to a ten-digit local dialing pattern.

B. Procedural Background

1. By Decision No. C98-115, the Commission informed all persons who became parties to the docket as a result of Decision Nos. C97-477 and C97-761 and the Numbering Plan Administrator for Colorado (“Administrator”) of the procedures and issues to be resolved as a result of the reopening of this docket.  These parties are as follows:  the Administrator; AT&T Communications of the Mountain States, Inc.; the City and County of Denver (“Denver”); the Colorado Office of Consumer Counsel (“OCC”); Elizabeth Area Chamber of Commerce (“Elizabeth"); ICG Telecom Group, Inc. (“ICG"); MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. (collectively “MCI"); Paging Network, Inc., and Paging Network of Colorado, Inc. (collectively “PageNet”); Staff of the Commission; Sprint Communications Company, L.P. (“Sprint"); TCG Colorado (“TCG"); and U S WEST Communications, Inc.  Of these entities, Elizabeth, ICG, and Sprint did not participate in the reopened portion of this docket.

2. By Decision No. C98-115, the Commission provided for additional interested parties to intervene.  By Decision No. C98-244, petitions for intervention were granted as to the following entities:  AT&T Wireless Services of Colorado, Inc. (collectively with AT&T Communications of the Mountain States, Inc., referred to as “AT&T”); Sprint Spectrum, doing business as Sprint PCS (“Sprint PCS”); and Western Wireless Corporation (“Western”).  Additionally, U S WEST New Vector Group, Inc. (now known as AirTouch Communications, Inc., doing business as AirTouch Cellular) (“AirTouch”); and U S WEST Wireless, LLC, doing business as Access2 (collectively with U S WEST Communications, Inc., referred to as “U S WEST”) noticed their intervention by right.

3. The evidentiary hearing in this matter commenced on March 26, 1998 and concluded on April 2, 1998.  Exhibits 1 through 15 and PC-1 and PC-2 were admitted into evidence during the course of the evidentiary hearing.

4. Following the close of the evidentiary hearing, statements of position were filed by AirTouch, AT&T, Denver, MCI, OCC, PageNet, Staff, TCG, U S WEST, and Western/Sprint PCS.  The Commission now enters its written order.

C. Ruling on Outstanding Motions



On March 26, 1998, AT&T orally moved for the admission pro hac vice of Suzanne Toller.  No party opposed this motion and it will be granted.

D. Public Participation

1. On March 26, 1998, the Commission provided for the opportunity for public comment during a public testimony hearing.  The public testimony hearing constituted an opportunity for the public to comment with sworn testimony in an on-the-record proceeding on the issues in this docket.  During the public testimony hearing, 11 persons testified. These persons represented a variety of backgrounds and their testimony is summarized below.

2. First, one commenter with significant expertise in competitive telecommunications issues advocated that the Commission refrain from ordering a wireless overlay due to the legal impediments (see discussion infra. at ¶ I.F.2.), policy problems associated with the potential for wireless local loops, and practical problems associated with timing (see discussion infra. at ¶ I.F.3.).  The commenter further stated that unnecessary consumer disruption would occur in the event the Commission extended the permissive dialing period if a qualitative change (such as the availability of permanent local number portability) providing for increased efficiency in the utilization of telephone numbers was not the outcome of such an extension.

3. Second, several commenters associated in some manner with the alarm industry testified.  These commenters generally explained that reprogramming (and, where necessary, replacing) of alarm devices to accommodate ten-digit local dialing in the autodialers constituted a huge undertaking and required a site visit for most alarms.  More importantly, these commenters generally explained that the necessary reprogramming could not be completed between February 1, 1998 (when permissive ten-digit local dialing became available and reprogramming could commence) and the previously anticipated end of that period, namely May 31, 1998.  These commenters generally explained that the reprogramming time for each alarm was significant and that there was a nationwide shortage of memory chips required for the reprogramming of certain older alarm systems.  Thus, these commenters almost uniformly requested an extension of permissive ten-digit local dialing for, at a minimum, alarm system autodialers.

4. Finally, other commenters spoke from the perspective of an end-user.  Some  commenters suggested that the Commission should endeavor to avoid ten-digit dialing and the introduction of a new area code as a permanent area code relief solution even if it meant introducing a new area code only until such time as number pooling becomes available.  Other commenters supported the wireless or some other form of service/technology-specific overlay as a possible way to reduce the perceived evil of mandatory ten-digit local dialing for all calls.  In contrast, another commenter explained that his employer has already expended resources in preparation for area code relief in the form of an all-services overlay and, therefore, that the Commission should not change course at this time.

5. It is evident from the above summary of public comments that the public is not unified in its preferred approach to the question of how to provide area code relief.  Thus, the Commission gives each individual’s comment the weight it deems fit.  The Commission is concerned, however, with the adverse impact on the alarm industry of mandating ten-digit local dialing prior to the completion of the necessary reprogramming and/or replacement of alarm systems.  For this reason, this issue is discussed more fully below.

E. The 303 NPA Will Not Exhaust Prior to September 1, 1998, and the Introduction of the New NPA Shall Occur at that Time.

6. During the course of the hearings set by Decision No. C98-115, the Administrator provided updated forecasts regarding the exhaust of the 303 NPA.

7. As testified to by the Administrator, the return of approximately 12 NXX codes to the pool of available 303 NXX codes had the effect of permitting an extension of the life of the 303 NPA beyond that anticipated by the discussion in Decision Nos. C97-761 and C97-901.  More specifically, without modifying the existing jeopardy allocation plan, there are sufficient unused NXX codes remaining in the 303 NPA to extend the life of the 303 NPA until September 1, 1998 while possibly avoiding the need to assign undesirable NXX codes.  Furthermore, an extension to September 1, 1998 before introducing the new NPA will also result in the introduction of the new NPA prior to the technical exhaust of the 303 NPA.

8. The testimony of the Administrator on the issue of the estimated date for technical exhaust of the 303 NPA was essentially unchallenged.  Thus, it appears that September 1, 1998 will occur prior to the technical exhaust of the 303 NPA, but that technical exhaust might occur prior to October 1, 1998.  Since the Commission desires to introduce area code relief prior to technical exhaust of the 303 NPA, the Commission will order that area code relief for the 303 NPA be introduced on September 1, 1998.  As a result, permissive ten-digit local dialing shall be continued until that date.  Further delay in the introduction of the new NPA beyond September 1, 1998 might be possible, however, if the Administrator was presently aware of additional codes that will be returned prior to July 1, 1998 or of the guaranty of the introduction of a NXX/number conservation tool prior to that date.
  The Commission is presently unaware of any NXX code holders who intend to return NXX codes prior to July 1, 1998.

9. With respect to the availability of a NXX/number conservation tool, the likely candidates are rate center consolidation, service provider local number portability, and 1000 block number pooling.  While it had been originally hoped that rate center consolidation could have been implemented prior to September 1, 1998, the reality of the situation will likely be otherwise.  Moreover, the targeted introduction date for service provider local number portability is September 21, 1998.  Even if both rate center consolidation and service provider local number portability were available by July 1, 1998, these NXX/number conservation tools, combined, are unlikely to have a substantial immediate impact on the availability of numbers in already assigned NXX codes.  As a result, previously assigned NXX codes or portions thereof will not likely be freed up in a sufficient quantity to significantly extend the life of the 303 NPA.

10. The NXX/number conservation tool which will likely have a substantial effect on increasing the efficiency by which NXX codes are utilized, namely 1000 block number pooling, however, is not expected to be introduced in Colorado until July 1999 at the earliest.  Thus, absent a significant change in the projected exhaust date of the 303 NPA, 1000 block number pooling will not be available prior to the exhaust of the 303 NPA.  As a result, the utilization of NXX/number conservation tools as a method to prolong the life of the 303 NPA is not a viable option due to the current unavailability of number pooling.

11. Finally, the Commission notes that the decision to prolong the life of the 303 NPA for approximately 90 days should fully resolve the concerns raised by those involved in the customer education process.  These persons generally testified that the delay resulting from the reopening of this docket and the holding of the hearings in late March imposed upon them an unrealistic burden to complete the necessary education effort prior to June 1, 1998.  Moreover, an approximately 90-day extension will benefit customers as they will have an additional period of time within which to become aware of and make any necessary changes to accommodate ten-digit local dialing.  Thus, as a result of the extension to the life of the 303 NPA that will be ordered, along with the Commission’s statements herein setting a date certain for the introduction of a new NPA, the customer education process can easily be completed in a timely fashion.  The customer education task force should use its remaining monetary resources at the appropriate time(s) and in the appropriate manner(s) so as to most effectively reach affected customers.

F. The Commission will not Change its Decision to 
Implement 303 NPA Relief Through the All-Services Overlay Method with Mandatory Ten-Digit Local Calling.

As discussed in ¶ I.E. above, area code relief for the 303 NPA is still needed no later than September 1, 1998.  Thus, in considering the possibility of a wireless overlay as an alternative area code relief method, the Commission needs to determine whether a wireless overlay:  (1) would further minimize customer disruption as compared to the all-services overlay ordered to be implemented by Decision Nos. C97-761 and C97-901; and (2) could be introduced prior to the exhaust of the 303 NPA.
  In resolving these questions, the Commission will address the areas of technical feasibility, possible legal impediments including anti-competitive concerns, and practical concerns such as those related to the time frames for and costs of implementation.

12. A Wireless Overlay is Technically Feasible.



No party contested the premise that a wireless overlay is technically feasible.  From a technical standpoint, a wireless overlay is similar to a geographic split.  In both instances, the area code is assigned on the basis of a specific attribute of the telephone number.  A wireless overlay is created by assigning all telephones to an area code on a service/technology specific basis (i.e., wireless devices versus wireline devices) in the same manner that a geographic split is created by assigning an area code to telephones on a geographic basis (e.g., west of a river).

2.
A Legal Impediment to a Wireless Overlay Exists 
Because Such an Overlay is Not Permissible Absent a Rule Waiver From the Federal Communications Commission.

a. The parties unanimously agree that the regulations promulgated by the Federal Communications Commission (“FCC”) and the decisions issued by the FCC interpreting those regulations bar the implementation of a wireless overlay unless a waiver is obtained.

b. The FCC’s rules on this issue provide in pertinent part:

47 C.F.R. § 52.9  General requirements.

(a) To ensure that telecommunications numbers are made available on an equitable basis, the administration of telephone numbers shall, in addition to the specific requirements set forth in this subpart [includes 47 C.F.R. § 52.19]:

* * *

(2) Not unduly favor or disfavor any particular telecommunications industry segment or group of telecommunications consumers; and

(3) Not unduly favor one telecommunications technology over another

47 C.F.R. § 52.19 Area code relief.

* * *

(c) New area codes may be introduced through the use of:

* * *

(3) An area code overlay, which occurs when a new area code is introduced to serve the same geographic area as an existing area code, subject to the following conditions:

(i) No area code overlay may be implemented unless all central office codes in the new overlay area code are assigned to those entities requesting assignment on a first-come, first-serve basis, regardless of the identity of, technology used by, or type of service provided by that entity.  No group of telecommunications carriers shall be excluded from assignment of central office codes in the existing area code, or be assigned such codes only from the overlay area code, based solely on that group’s provision of a specific type of telecommunications service or use of a particular technology;

(ii) No area code overlay may be implemented unless there exists, at the time of implementation, mandatory ten-digit dialing for every telephone call within and between all area codes in the geographic area covered by the overlay area code; 

c. In interpreting these regulations, the FCC has held as follows:

In this Order, we are authorizing the states to continue the task of overseeing the introduction of new area codes subject to the Commission’s numbering administration guidelines.  We are reiterating the guidelines enumerated in the Ameritech Order and clarifying the Ameritech Order to prohibit all service-specific or technology-specific overlays, and to impose conditions on the adoption of an all-services overlay. . . .

* * *

First, we conclude that any overlay that would segregate only particular types of telecommunications services or particular types of telecommunications technologies in discrete area codes would be unreasonably discriminatory and would unduly inhibit competition.  We therefore clarify the Ameritech Order by explicitly prohibiting all service-specific or technology-specific area code overlays because every service-specific and technology-specific overlay plan would exclude certain carriers or services from the existing area code and segregate them in a new area code. . . .

Second Report and Order and Memorandum Opinion and Order, In the Matters of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, etc., 11 FCC Rcd 19392 at ¶¶ 281, 285 (1996) (“Second Report and Order”).

d. The FCC’s interpretation of its rules makes it clear that a wireless overlay does not satisfy all of the conditions necessary to implement area code relief through an overlay.  As a result, a waiver of 47 C.F.R. § 52.19 would need to be granted prior to the lawful introduction of a wireless overlay.

e. The above statements regarding the legality of a wireless overlay also suggest that such a method of area code relief could be anti-competitive.  Of specific concern to the Commission is the potential adverse impact on competition that the implementation of a wireless overlay as a method of area code relief might have on the future convergence, following the introduction of number portability, etc., of wireless and wireline services.  Additionally, the burden and inconvenience attributable to the need to reprogram all wireless telephonic devices with “303” telephone numbers in the event a wireless overlay were adopted appears to unfairly place the great majority of the cost of the implementation of the new NPA on a specific segment of the telecommunications industry.

f. Finally, and perhaps more significant than the Commission’s position on the merits of such a waiver request, the specific timing issues related to seeking a waiver are of great importance.  The FCC, based on recent experience, is not likely to rule on an expedited waiver request within 30 to 90 days.  This strongly suggests that the waiver required to lawfully introduce a wireless overlay could not be timely obtained.  In light of the above, the Commission will not seek a waiver of the above FCC rules in an attempt to implement area code relief for the 303 NPA in a manner different from the all-services overlay previously selected.

3.
The Impending Exhaust of the 303 NPA Makes a Wireless Overlay an Impractical Method of Relief.

a. Overwhelmingly, the evidence of record in this matter establishes that the greatest hurdle the Commission would need to overcome, if it were to order a wireless overlay, is to achieve introduction prior to the exhaust of the 303 NPA.  This hurdle exists independent of the previously discussed legal impediment involving the need to obtain a waiver from the FCC.  Even with the revised estimates of the exhaust date for the 303 NPA discussed in ¶ I.E., it appears that exhaust of the 303 NPA would occur prior to the complete technical introduction of a wireless overlay.

b. The witnesses for AT&T testified that, assuming no delay attributable to legal proceedings, a wireless overlay could be implemented in not less than 21 months.  The bulk of this time period (between 14 and 21 months) would need to be set aside for the reprogramming of existing wireless handsets during a period of permissive ten-digit local dialing.
  The other months would be needed to conduct network changes, including such things as providing roaming notifications.
  As a result, AT&T estimates that the life of the 303 NPA would have to be prolonged for nearly two years in order to accommodate a smooth transition to a wireless overlay.  Only after the conclusion of this period, would vacated wireless NXX codes in the 303 NPA become available for assignment to wireline carriers.

c. While not adopting the time frames outlined by AT&T, U S WEST further points out that the normal implementation period for a new area code is approximately eight months.  Similarly, PageNet believes that a “picture perfect” implementation plan might take only 120 days, but that 180 days is a more realistic estimate.  Thus, regardless of the estimate, one cannot be certain that a wireless overlay could be introduced prior to September 1, 1998.

d. Staff states, however, that introduction of a wireless overlay prior to September 1, 1998 is at least possible, and therefore, a wireless overlay as a form of area code relief should not be summarily rejected.  While Staff does not support the adoption of a wireless overlay as the method of area code relief for the 303 NPA at this time, it sets forth a theory by which a wireless overlay could be timely introduced.  The scenario outlined by Staff is premised on assigning new wireless NXX code requests to the new NPA effective immediately, and thereby, reducing the demand for NXX codes in the 303 NPA.  As a result, during the period for reprogramming existing wireless handsets, wireless devices would have telephone numbers assigned to two area codes.  Additionally, the Staff plan relies on the successful introduction of rate center consolidation as contemplated in Docket No. 97M-548T and the introduction of permanent local number portability prior to the exhaust of the 303 NPA.

e. The Commission finds that reliance on the assumptions regarding the availability of rate center consolidation, local number portability, etc., in conjunction with the timely implementation of a temporary wireless overlay would not be prudent.  Moreover, the consequences of a failure in any one of these assumptions serves merely to delay the introduction of the new NPA until it likely becomes necessary to implement the previously ordered all-services overlay in an emergency manner.  Under these circumstances, there probably will not be sufficient time prior to exhaust of the existing 303 NPA for a renewed customer education effort to be effectively conducted, nor for the industry to timely accommodate another change in the scope of the implementation plan.  It is our judgment that adoption at this time of the theory outlined by Staff could result only in a further delay in the implementation of area code relief and not the achievement of any qualitative benefits.

f. Other factors militating against the adoption of a wireless overlay include:  the isolation of a specific segment of the telecommunications industry into its own area code; the resulting change to the focus of the customer education plan; the obvious inconvenience to customers who are required to bring in their handsets to their provider’s reprogramming site(s); the inconvenience and cost of changing stationary, etc. and/or notifying friends, family and business associates of their new cellular number; the potential for increased customer confusion if intra-NPA seven-digit dialing were to be retained; and the need to develop a cost recovery plan for the estimated millions of dollars it would likely cost each provider of cellular telecommunications services to implement a wireless overlay.

g. In sum, the Commission finds that an attempt to introduce a wireless overlay prior to the exhaust of the 303 NPA would be not be in the public interest.  For these additional practical reasons, the Commission will not order area code relief for the 303 NPA to be adopted in the form of a wireless overlay.

G. The Commission will not change its determination to require ten-digit dialing for all calls following the introduction of the all-services overlay.

No evidence was presented in favor of intra-NPA seven-digit local calling.  The parties generally believe that it adds an additional layer of confusion to the area code relief issue that is unnecessary.  Moreover, several of the parties pointed out that, as is evident from the excerpts to the Code of Federal Regulations quoted above, intra-NPA seven-digit local dialing, when an overlay method of area code relief is selected, is not permissible absent a waiver from the FCC.  To date, no waiver, including that of the State of New York Department of Public Service (see Docket No. CC 96-98 et al.), which is still pending, has been granted.  Additionally, even if the FCC were to grant the New York Department of Public Service’s waiver request, the Commission finds that, unlike the evidence apparently put forth before the New York Public Service Commission, the record evidence in this matter does not support a finding that intra-NPA seven-digit dialing should be adopted following the introduction of the all-services overlay NPA.

H. The Commission will not modify the existing jeopardy allocation plan.

1. The evidence regarding the possibility of a modification to the existing jeopardy plan was varied.  While no party was directly in favor of a modification, certain parties were willing to accept a modification of the plan subject to certain conditions such as giving residential customers a priority for new telephone numbers.  However, the majority of the parties testifying on this issue opposed any modification to the existing jeopardy allocation plan.  The primary basis for this opposition was the fact that a reduction in the plan would likely result in the inability to assign NXX codes for growth.  The possibility of a modification to the jeopardy allocation plan especially concerned U S WEST due to its obligations as a provider of last resort.

2. The Commission agrees with the majority of the parties that the existing jeopardy allocation plan should not be modified at this time.  This finding is further supported by the Commission’s determination not to attempt to prolong the life of the 303 NPA beyond September 1, 1998.

I. The Commission will extend permissive ten-digit dialing to September 1, 1998 for the NXX codes identified as being utilized by the alarm industry.

3. As described in some detail in ¶ I.D. above, various spokespersons for the alarm industry explained that it would not be possible to convert all of the autodialers from seven to ten-digit local dialing within the previously established four-month permissive dialing period.  The three-month extension to September 1, 1998 that has been made possible due to the return of NXX codes and that will be adopted in this Decision, should alleviate the concerns of the alarm industry.  As such, the Commission intends for all calls, including those made by alarm system autodialers, made after August 31, 1998, be able to be completed using ten-digit local dialing.

4. While the Commission firmly believes that all alarms with autodialers can be converted to the ten-digit local dialing protocol prior to September 1, 1998, the Commission is concerned with the facts relating to memory chip shortages.  Thus, the introduction of mandatory ten-digit local dialing on September 1, 1998 needs to accommodate a modification for alarms.  This special accommodation is necessary given the significant potential for an adverse impact to the health, welfare, and safety of Coloradans with alarms which have telephone numbers assigned to the 303 NPA in the event those alarm systems are not capable of making an outbound call due to the change in dialing protocol on September 1, 1998.  This availability of a special accommodation shall be limited to the 20 NXX codes identified in Exhibit 4 (as amended at hearing) in this docket as having an autodialer assigned.

5. In order to remedy this problem, the Administrator suggests that, for affected NXX codes, permissive ten-digit local dialing continue beyond the September 1, 1998 termination date.  The Commission believes this solution to be reasonable and will adopt it to the extent necessary; however, in order to preserve the concept that universal mandatory ten-digit local dialing shall commence on September 1, 1998, the Customer Education Committee shall not advertise this accommodation to the public at large.

6. The Commission will require two actions regarding this issue.  First, the Commission will require the Administrator to file in this docket a report identifying which of the 20 NXX codes identified during the hearing still contain alarms which are programmed to place a seven-digit local call and cannot place a ten-digit local call.  This report shall be filed on the first of every month commencing with July 1, 1998 until there are no NXX codes in the 303 NPA which would necessitate permissive ten-digit dialing due to unconverted alarm autodialers.  Second, in the event that there are alarm systems which will not be converted by August 31, 1998, the Administrator shall file a timely motion for an extension of permissive dialing as to the affected NXX codes setting forth justification for the requested extension.  Any such motion must be filed sufficiently in advance of September 1, 1998 so as to permit the Commission to rule on it prior to that date.  Absent a specific ruling from the Commission prior to the commencement of mandatory ten-digit local dialing on September 1, 1998, there will be no extensions to the permissive dialing period for any NXX code.

II. Order

A. The Commission Orders That:

7. The motion for admission pro hac vice of Suzanne Toller made by AT&T Communications of the Mountains States, Inc., is granted.

8. The all-services overlay method, as previously adopted and more fully described in Decision Nos. C97-761 and C97-901, shall be implemented as the relief plan for the 303 Numbering Plan Area.

9. Mandatory ten-digit local dialing shall commence on September 1, 1998.

10. The customer education task force shall spend its remaining monetary resources in the manner it believes best serves the needs of telephone customers affected by the area code relief plan which is the subject of this docket.

11. The Numbering Plan Administrator for Colorado shall file a monthly report identifying the NXX codes which still have alarm autodialers assigned to them which are not capable of placing a ten-digit local call.  This report shall be filed on the first of each month commencing on July 1, 1998.  The reporting requirement shall continue in full force and effect until there are no NXX codes in the 303 NPA with alarm autodialers incapable of placing a ten-digit local call.

12. In the event there will be NXX codes with alarm autodialers not capable of placing a ten-digit local telephone call on September 1, 1998, the Administrator shall file a motion for an extension of permissive dialing as to the affected NXX codes.  This motion shall be filed sufficiently in advance of September 1, 1998 so as to permit the Commission to rule on it prior to that date.  Absent a ruling from this Commission granting relief, mandatory ten-digit local dialing shall be required commencing on September 1, 1998 for every local call, without exception, within the 303 NPA.

13. All requirements set forth in Decision Nos. C97-761 and C97-901 that have not been modified by this Decision remain in full force and effect.

14. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision and Order.

15. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
June 5, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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III. COMMISSIONER R. BRENT ALDERFER concurring in part and DISSENTING in part

A. This case presents a choice whether to impose a small additional inconvenience on the public at large within the Denver metropolitan 303 Numbering Plan Area ("NPA"), or to enforce the task of telecommunications regulatory and industry officials, to make use of the numbers already available.  Ten-digit dialing is an inconvenience that all callers in the 303 NPA will now adjust to, and it is not insurmountable.  But, it is also not necessary.  

B. The challenge to state and federal telecommunications regulators is to transition to competitive telecommunications markets in a way that delivers greater public convenience, and value through competitive markets.  The regulatory effort with respect to optimum use of telephone numbers does not meet this goal.  Since neither the 303 telephone numbers nor the measures for making them broadly available to both customers and competitors have been exhausted, I would not impose mandatory ten-digit dialing on the public.  

C. This case arises out of the exhaust of prefixes in the 303 NPA, a prefix being the first three numbers in a seven-digit telephone number.  While arithmetically there are 1000 possible prefixes.  There are 792 usable prefixes in an NPA.
 There are 10,000 numbers within each prefix, for a total of almost eight (7.92) million numbers available for use in the 303 NPA.  Approximately one half of these available numbers are in use, leaving approximately four million numbers available for use.

D. Despite the abundance of unused and available 303 numbers, the current assignment of the three-digit prefixes, to particular areas and particular companies, each of which may use only a small percentage of the available numbers, has effectively locked away millions of unused numbers.  For example, the current rate-center configuration, which assigns one prefix to a small rate center area (more than twenty separate areas in the current Denver Metro local calling area), effectively requires each new telecommunications service provider to hold at least 20 prefixes, or 200,000 numbers, to offer facilities based service throughout the Denver Metro local calling area, even if that company has no facilities-based customers, or has only a small number of such customers.
  Competitors with plans to serve a broader geographical area within the 303 NPA lock up even more numbers, up to 40 prefixes before obtaining the first customer.  

E. Telephone numbers assigned to the existing 303 NPA are considered to offer a competitive advantage, as compared to the newly minted 720 NPA.  Given the haphazard regulatory framework under which blocks of numbers are assigned, one would expect new telecommunications entrants to fight for a private reserve of 303 NPA numbers, which is what has happened.  

F. Total NXX prefixes issued in Colorado to the 303 NPA since 1990 are as shown on the following graph.

Colorado 303 NPA Prefixes Issued By Year
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The same trend holds true nationally, reflecting assignment of telephone numbers at a rate far ahead of actual use.

G. The result is that under the current 303 jeopardy allocation plan, potential competitors were assigned 50,000 numbers per month compared to 20,000 numbers per month for the incumbent telephone companies, even though by all accounts there has been very little market penetration by new entrants.  As a result the number of prefixes assigned and unavailable for use has risen dramatically faster than actual number use since the introduction of competition.

H. If this appetite for prefixes arose out of the actual consumption of telephone numbers by the public, the move to ten-digit dialing might be necessary.
  The fact that consumers have used only half of the available numbers in the 303 NPA shows this is not the case.

I. This is not a problem with competition, nor with competitors.  It a classic example of the new role of utility regulators in competitive markets: narrowly focused public interest regulation to create effective competitive markets.  Assuring that numbers are available for use when and where they’re needed, rather than held in private reserve, serves both competitors and customers.  So far regulation has not stepped up to the challenge.

J. It is established that telephone numbers are a public resource, and regulators are responsible for their efficient use and availability.  As stated by the Federal Communications Commission:  

These numbers are a public resource, and are not the property of the carriers.  Access to numbering resources is critical to entities desiring to participate in the telecommunications industry.  Numbers are the means by which businesses and consumers gain access to, and reap the benefits of, the public switched telephone network.  

Report and Order, In the Matter of Administration of the North American Numbering Plan, 11 FCC Rcd 2588, ¶ 4 (1995); see, Industry Numbering Committee NPA Code Relief Planning and Notification Guidelines, INC 97-0404-016, ¶ 2.9 (April 4, 1997); Industry Carriers Compatibility Forum, NPA Allocation Plan and Guidelines, INC 96-0308-011, ¶ 2.8 (April 19, 1996). 
K. The tools available to address telephone numbering problems cropping up around the country are not seriously in dispute.  They include:

· Number pooling. . . . The forthcoming implementation of permanent Local Number Portability (LNP) in the various Metropolitan Statistical Areas (MSAs), scheduled to begin in early 1998 as required by the FCC, will permit number assignment practices that should virtually eliminate the need for separate NXX Codes for each carrier operating within a given rating area.

· Rate center consolidation. . . . Even though it is widely recognized and understood that the extreme granularity with which individual rating areas are defined is one of the largest causes of the demand for additional NXX codes, those responsible for administering the [North American Numbering Plan], including regulatory authorities and the [Incumbent Local Exchange Carriers], have done virtually nothing even to address, let alone correct, this problem.

· Number utilization audits and penalties. . . . Code administrators make no independent evaluation of the underlying demand for the services for which the requested numbers are to be used, and thus have no basis to decline any "reasonable" request by a wireline or wireless carrier.  Moreover, the number assignment guidelines do not impose any specific utilization or conservation obligations upon "code holders" and offer no mechanism for reclaiming previously assigned NXX codes if, after the fact, forecasted utilization levels are not achieved.

· Use of separate area codes for "fixed" and "mobile" services.  The use of a wireless- or mobile-only overlay, an approach adopted by the New York Public Utility Commission in 1991, was vehemently opposed by cellular and paging carriers when its use in the Chicago suburbs was proposed by Ameritech in 1994, and has now been foreclosed by an FCC Declaratory Ruling.  Yet the effectiveness of this solution in extending the life of geographic NPAs has been amply demonstrated:  . . . .  By assigning mobile services to the new '917' NPA, New York was able to avoid additional area code splits/overlays far longer than most other large cities, many of which are considerably smaller than New York.  
Excerpts from Where Have All the Numbers Gone?  Long-term Area Code Relief Policies and the Need for Short-term Reform, published by The Ad Hoc Telecommunications Users Committee International Communications Association, ETI Economics and Technology, Inc., Boston, Massachusetts, March 1998, pp. 26-28.

L. Although these tools are available and were available one year ago when this Commission directed jeopardy number conservation efforts to avoid exhaust of the 303 NPA, delays, jurisdictional disputes and ineffective regulatory efforts prevented any meaningful steps here, as they have nationally.  Efforts by Commissions in Illinois, Pennsylvania, New York, and Connecticut are encountering the same roadblocks, but nonetheless are attempting to bring a common-sense solution to an untenable situation.  Colorado should join those efforts by fashioning a short-term and long-term plan for numbering relief, rather than waiting for a national plan that comes too late to prevent exhaust of the 303 NPA.

M. The record in this case demonstrates that schedules now in place for each of the measures designed to make unused numbers available can hold off the exhaust of the 303 NPA for a significant period of time, measured in years not months.  Within that period of time the technology for combining numbers and services in the marketplace will allow greater use of existing numbers and greater convenience to the public, without repeated exhaust of area codes.  

N. The short-term number conservation plan should include the following:  

1. Issue numbers as needed in thousand blocks.  It is not necessary to issue nine prefixes (90,000 numbers) per month as is authorized now.  Actual use of numbers appears to be less than two prefixes per month, consistent with the pre-1996 trend on the previous chart.  To avoid the exhaust of the 303 NPA, the Commission should appoint a number plan administrator and approve the assignment of numbers, based on need, in blocks of 1000, not 10,000.  

2. Rate center consolidation.  Rate center consolidation is a network measure supported by both incumbent and competitive local exchange carriers.  The Commission has issued its rate center consolidation decision, but allowed ongoing delays in its implementation.  Rate center consolidation has been implemented in other cities, was proposed by U S WEST Communications, Inc. last summer, and can be implemented in a matter of months.  As a part of the solution to number use, delays until next year are not acceptable.

3. Flexible use of prefixes already issued.  Upon implementation of rate center consolidation, a telecommunications provider will be able to use one prefix for much of the metro area rather than twenty.  As a result, as many as half of the approximately 120 NXXs (representing 1.2 million telephone numbers) assigned to the competitive local exchange carriers could be made available for use and assignment by the Numbering Plan Administrator.  Even at the current rate of prefix consumption this alone provides another six months beyond the Commission’s September date to implement the other measures for sharing numbers.  Since twenty codes per CLEC would no longer be required, these returned prefixes in fact provide well over one year of additional time to complete the other measures.

4. Permanent Number Portability.  The introduction of permanent local number portability (estimated for September, 1998) will free more NXX codes.  Since, as everyone recognizes, customers want to keep their existing numbers when switching carriers, there is no market need for stockpiling large blocks of unused numbers.  This is one of many solutions that serves both the public and the market rather than inconveniencing both as the current approach does.

5. Implement inter-NPA ten-digit local dialing. Eliminating seven-digit dialing across different area codes frees up the twenty NXX codes identified in Exhibit 3.  At consumption rates more than adequate to meet actual need for prefixes, this measure adds at least four months under the current numbering approach.

O. All parties acknowledge that number pooling (estimated to be available in 1999) is the number conservation measure that provides long-term relief for NPAs presently under pressure to exhaust.  Pooling will permanently allow actual utilization of a high percentage of the 10,000 available telephone numbers in each prefix.

P. Finally, a wireless overlay should be held in reserve if necessary to bridge the gap from the current numbering plan to number pooling.  A wireless overlay would not be required if cooperative industry and regulatory efforts effectively take advantage of available relief measures.  A wireless overlay is technically feasible, and as staff pointed out may be a better solution for the public than an all services overlay which requires ten-digit dialing for every call.  The Commission should not adopt a wireless overlay at this time, but rather work with industry and the Federal Communications Commission to prepare for this alternative in the event it is needed.  

Q. In conclusion, the Commission has not fully exhausted available solutions to the impending exhaust of the 303 NPA, and it is not in the best interests of the public to move to ten-digit dialing before doing so.
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� The approximately 60-day advance notice of a reason to further delay the introduction of the new NPA is reflective of the time lag between assignment of an NPA-NXX to a particular telecommunications service provider and the availability of that NPA-NXX to end-users.


� While the Commission is disappointed at the lack of progress in conserving NXX codes over the last year, the Commission must accept the reality of the situation and not rely on the projected occurrence and efficiency impact of future events.


� When referring to a wireless overlay, the Commission is describing a method of area code relief whereby:  (1) all existing wireless telephone numbers are reassigned to a new area code (which requires the reprogramming of wireless handsets); and (2) all future wireless telephone numbers would also be assigned to that area code.  In this Decision, the Commission does not include within the meaning of the term wireless overlay, an overlay in which existing wireless numbers are not reassigned to a new area code.  The Commission finds that such an overlay would not be a viable method of area code relief for the 303 NPA because of the significant difference in the forecasted exhaust dates of the resulting area codes.


� The references to the Ameritech Order are to Declaratory Ruling and Order, In the Matter of Proposed 708 Relief Plan and 630 Numbering Plan Area Code by Ameritech - Illinois, 10 FCC Rcd 4596 (1995).


� It should also be noted that if the Commission had ordered the implementation of a wireless overlay and permitted intra-NPA seven-digit local dialing, the Commission would also have required a waiver of the FCC’s rules as interpreted in the Second Report and Order regarding mandatory ten-digit dialing for all local calls.  See ¶ I.G. infra.


� The reprogramming issue only affects cellular telephones because pagers can be reprogrammed remotely en masse.


� Per the testimony of AT&T witnesses, roaming notifications take a minimum of 30 days to perform.


� The possible prefixes are those beginning with 000 and ending with 999.  Two hundred eight prefixes are eliminated from use, specficially, those beginning with 0 or 1 and ending in 11, to avoid confusion with other dialing instructions.  After eliminating these undesirable prefixes there are 792 prefixes remaining for use.


� Only facilities-based customers require separate number assignment.  Customers signed up by resale competitors, receive calls at the same number with no additional rating or consumption of numbers.  


� In fact, new product offerings on the horizon combining cell, land-line, and data services on a single network connection are more convenient and attractive to the market in part because they reduce the number of separate numbers and lines required for each customer.


� I join with the majority’s analysis and decision regarding the extension of permissive ten-digit dialing period for those NXXs with alarm autodialers not yet capable of placing a ten-digit local call.
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