Decision No. C98-600

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of U s west communications, inc., for specific forms of price regulation.

Ruling On Motion For Stay, Motion For Extraordinary Relief, And Motion For Extraordinary Protective Provisions

Mailed Date:  June 18, 1998

Adopted Date:  June 17, 1998

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for ruling on various motions by U S WEST Communications, Inc. (“USWC” or “Company”):  the Motion for Stay of Order filed on May 29, 1998; the Motion for Extraordinary Relief in the Nature of a Review of Administrative Law Judge’s Order filed on May 29, 1998; and the Motion for Extraordinary Protective Provisions filed on June 2, 1998.  We heard arguments from the parties on these motions at the June 2, 1998 hearing in this case, and issued an oral ruling on these matters on that date.  The instant order memorializes our rulings on the motions.

2. All three motions concern a discovery dispute between USWC and ICG Telecom Group, Inc. (“ICG”).  Specifically, ICG requested certain information from USWC in its Data Requests Nos. 8 and 9, Fourth Set of Interrogatories, Data Requests, and Requests for Production of Documents.  After receiving USWC’s objections to those Data Requests, ICG filed its motion to compel, and, in Decision No. R98-539-I, the Administrative Law Judge (“ALJ”) assigned to hear discovery disputes in this case ordered that USWC respond to both requests.  USWC, in the first two motions listed above, requested that we stay the ALJ’s ruling and vacate the order compelling further responses to ICG Data Requests Nos. 8 and 9.

3. With respect to Data Request No. 8, USWC points out that prior to the ALJ’s ruling, the Company had provided a response satisfactory to ICG.  Since ICG agrees, we will vacate the ALJ’s ruling on this specific data request.

4. The ALJ’s ruling concerning Data Request No. 9 remains in dispute.  USWC’s motions request that we stay the ALJ’s order compelling further response, and, upon review of that ruling, vacate that order.  We will deny the motions.

5. Data Request No. 9 inquires as to whether USWC has received a report by Quality Strategies, Inc., which contains information concerning network deployment in the Denver metro area by competing local exchange carriers (“CLECs”), maps of the facilities placed by CLECs, lists of individual buildings served by CLECs, and lists of buildings likely to be served by CLECs in the future.  We find that Data Request No. 9 asks for information relevant to this proceeding.  For example, the request may lead to discovery of information regarding the extent of competition in USWC’s markets.  Moreover, USWC’s answer to the data request is not responsive to ICG’s inquiry.

6. USWC also contends that the information requested by ICG in its interrogatory is competitively sensitive.  However, the Commission has previously entered a protective order in this proceeding to protect against the inappropriate disclosure of information produced by a party to this case.  Those protective provisions, especially as supplemented by the requirements listed below, adequately protect USWC’s interests in preserving the confidentiality of propriety information.

7. In light of our oral ruling that USWC is required to respond to Data Request No. 9, USWC filed its Motion for Extraordinary Protective Provisions with respect to its response to ICG’s interrogatory.  This motion seeks specific protective provisions to supplement the protective order already entered by the Commission.  We will grant the motion, in part.  First, we rule that the response to Data Request No. 9 does constitute a trade secret, and, as such, is confidential information.  Second, members of the Colorado Office of Consumer Counsel (“OCC”) and Commission Staff may review the response to the data request if they sign (or have signed) the non-disclosure agreement pre-viously approved by the Commission in this case.  Commission Staff members were not previously required to execute non-disclosure agreements.  However, we now direct that any Staff member reviewing the response to Data Request No. 9 shall be required to sign the non-disclosure agreement.  Third, counsel for the parties may authorize disclosure of the response to Data Request No. 9 only to those experts already authorized to review confidential information in this proceeding as of June 2, 1998.  Prior orders of the Commission preclude in-house experts from reviewing confidential information if they are concerned with marketing or strategic planning for a party to this case.  Fourth, the response to Data Request No. 9 may not be used by any party to this case for any purpose outside of the instant pro-ceeding.

8. The Motion for Extraordinary Protective Provisions also requested that the parties to this case be ordered not to disclose that USWC was ordered to respond to ICG’s interrogatory.  This is, essentially, a request that the Commission order com-pelling a response to Data Request No. 9 be declared con-fidential.  This declaration and the order preventing the parties from publicly disclosing our order on the motions are apparently intended to lessen the likelihood that other persons or entities (e.g., other Commissions) would make similar discovery requests of USWC in the future.  We will deny USWC’s suggestion.

9. Assuming we had the legal power to keep the instant order confidential--USWC provided no authority for this suggestion, and we fail to see how this order itself qualifies as information exempt from public disclosure under the Open Records Act
 or some other statute--we first observe that Data Request No. 9 is already part of the public record.  The ALJ’s decision on ICG’s motion to compel is public and, notably, quotes the Data Request in full.  Additionally, the hearing where we heard oral argument on the motions was conducted as a public proceeding.  In light of these public discussions and statements, it is untimely to suggest that our order be kept confidential, or that the parties be precluded from disclosing the mere existence of this order.

10. Second, USWC provided no valid justification for keeping the instant order confidential.  As stated above, the apparent rationale for requesting that our ruling be declared confidential is to lessen the likelihood that parties in future proceedings will submit a discovery request similar to Data Request No. 9.
  That is, by suggesting that the instant order remain confidential, USWC is essentially seeking to hinder the ability of parties to conduct discovery in future dockets.  This is not an appropriate use of confidentiality procedures.  For these reasons, we will deny USWC’s request to make the instant order confidential or that the parties be precluded from dis-closing that USWC was ordered to respond to Data Request No. 9.

II.
order

A.
The Commission Orders That:

1. The Motion for Stay of Order filed on May 29, 1998 by U S WEST Communications, Inc., is denied.

2. The Motion for Extraordinary Relief in the Nature of a Review of the Administrative Law Judge’s Order filed on May 29, 1998 by U S WEST Communications, Inc., is granted only as consistent with the above discussion, and is otherwise denied.  U S WEST Communications, Inc., is ordered to submit a further response to Data Request No. 9, Fourth Set of Interrogatories, Data Requests, and Requests for Production of Documents by ICG Telecom Group, Inc.

3. The Motion for Extraordinary Protective Provisions filed on June 2, 1998 by U S WEST Communications, Inc., is granted to the extent consistent with the above discussion, and is otherwise denied.

4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING June 17, 1998.
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� Sections 24-72-201 et seq., C.R.S.


� Of course, we cannot prevent parties in future proceedings from making whatever discovery requests they may deem appropriate.
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