Decision No. C98-541

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-259
in the matter of proposed rules regarding the confidentiality 
of information submitted to the colorado public utilities commission.

Ruling On Exceptions

Mailed Date:   May 29, 1998

Adopted Date:  May 20, 1998

TABLE OF CONTENTS

1I.
BY THE COMMISSION

A.
Statement
1
B.
Discussion
2
C.
Rule 2 (Definitions)
3
D.
Rule 3 (Procedures Relating to Information Produced
in a Formal Commission Docket)
4
1.
Motions for Protective Orders
4
2.
Challenges to Claims of Confidentiality
6
3.
Effect of a Commission or ALJ Ruling Regarding Confidentiality
7
4.
Applicability of Rules to Commission Staff
10
5.
Miscellaneous Revisions to Rule 3
12
E.
Rule 4 (Procedures Relating to Confidential Information Submitted to the Commission Outside of a Formal Docket)
14
F.
Rule 5 (Information Presumed to be Subject to Public Inspection)
16
G.
Rule 6 (Information Presumed to be Confidential)
20
H.
OCC Access to Commission Records
21
I.
Rule 7 (Procedures Concerning Request for Public Inspection of Information Claimed to be Confidential)
24
J.
Conclusion
25
II.
ORDER
25
A.
The Commission Orders That:
25
B.
ADOPTED IN Commissioners’ WEEKLY MEETING May 20, 1998.
26
III.
COMMISSIONER VINCENT MAJKOWSKI Concurring, In Part,
and DISSENTING, in part:
27
IV.
Commissioner R. Brent Alderfer Concurring, In Part,
and DISSENTING, in part:
28


I.
BY THE COMMISSION

A.
Statement

This matter comes before the Commission for consideration of Exceptions to Decision No. R98-225 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on March 2, 1998.  In that decision, the ALJ recommended adoption of certain rules regarding the manner in which information claimed to be confidential will be treated by the Commission and parties before the Commission in formal dockets; the manner in which information claimed to be confidential and provided to the Commission outside of a formal docket will be treated; and the manner in which requests for information to the Commission by members of the public will be considered by the Director of the Commission.
  Pursuant to § 40-6-109(2), C.R.S., several parties filed exceptions to the Recommended Decision:  Public Service Company of Colorado (“Public Service”); the Colorado Office of Consumer Counsel (“OCC”); U S WEST Communications, Inc. (“USWC”); and MCI Telecommunications Corporation, AT&T Communications of the Mountain States, Inc., ICG Telecom Group, Sprint Communications Company LP, TCG Colorado, and WorldCom, Inc. collectively (“Joint Commentors”).  Responses to the exceptions were filed by Commission Staff (“Staff”), the OCC, and MCI Telecommunications Corporation and TCG Colorado.  Now being duly advised in the premises, we grant the exceptions, in part, and deny them, in part.

B.
Discussion

The purposes of the rules proposed in this docket are to establish procedures relating to: (1) the production in discovery and filing with the Commission in formal dockets of information claimed to be confidential; (2) the submission of information claimed to be confidential to the Commission outside of formal dockets; and (3) requests to the Commission for information, especially information claimed to be confidential, under the Colorado Open Records Act, §§ 24-72-201, et seq., C.R.S. (“Open Records Act” or “Act”).  We now address the parties’ exceptions to each of the rules recommended by the ALJ.
C.
Rule 2 (Definitions)

1.
In their exceptions, the Joint Commentors suggest that the rules include a definition of “confidential information.” Under this suggestion, the Commission or the Director of the Commission (“Director”), in determining whether information is confidential, would consider factors such as whether public disclosure would cause substantial harm to the owner of the information; the extent to which the information is known to others in the industry; the worth or value of the information; the degree of difficulty and cost of developing the information, etc.  We will deny the Joint Commentors’ suggestion.

2.
Since the Commission is a State agency, as that term is used in the Open Records Act, determinations regarding confidentiality of specific Commission records will be controlled to a great extent by the Act and court interpretations of the Act. Staff points out in its response, that the factors listed in the Joint Commentors’ proposal may not be entirely consistent with the interpretations of the Open Records Act by the Colorado courts.  Moreover, the existence of court decisions interpreting the Act lessens the need for the Commission to give guidance on the issue in these rules.  We finally note that many of the factors listed by the Joint Commentors are themselves general and the proposal contains no guidance--this would likely be difficult to do in a rule--as to how the factors would be balanced against each other in actual practice.  Consequently, it is unclear how helpful the definition would be in actual practice.  Therefore, the proposal to define “confidential information” in the rules will be denied.

D.
Rule 3 (Procedures Relating to Information Produced in a Formal Commission Docket)

1.
Motions for Protective Orders

a.
Rule 3 in the Recommended Decision sets out the procedures and requirements relating to the filing of confidential information with the Commission in the context of a formal docket.  Almost all parties object to the requirement in Rule 3.1 that a party file a motion for protective order each time confidential material is filed in a docket.  In pertinent part, the recommended rule provides that each packet of material filed under seal must be accompanied by a motion for protective order, and a separate motion and written justification must be filed each time a party files information under seal. The purpose of this recommended rule is to discourage unjustified and frivolous claims of confidentiality.

b.
With the exception of Staff, all parties  object to this requirement.  These parties argue that this will require the filing of numerous motions for protective orders in each docket.  The necessity for such filings will require substantial effort and resources on the part of the parties and the Commission, since the Commission will have to rule on all these motions.  As such, the parties suggest, this requirement is unnecessarily costly and burdensome, and will result in undue delay in the conduct of proceedings (e.g. parties will postpone production of information in discovery pending a ruling on a motion for protective order).  The Joint Commentors also point out the recommended rule would apparently allow for one party to waive another party’s claim of confidentiality (e.g. where a party includes in its testimony confidential information obtained from another party, but fails to file a motion for protective order).

c.
We will grant this exception.  As argued by most of the parties, the requirement for filing a host of motions for protective orders would be burdensome to the parties and the Commission.  We will modify the rules to eliminate the need for the filing of any motion for protective order in specific dockets.  That is, the protective provisions (i.e. the manner in which confidential information will be filed with the Commission and treated by the parties) will be contained in the rules themselves.  Consequently, there is no need for a motion and order in specific dockets.  This suggestion is consistent with the position of most of the parties.

d.
Staff does not object to modification of the rule to eliminate the necessity for the filing of multiple motions.  However, Staff would retain the requirement for the filing of a motion for protective order in each docket to attempt to discourage frivolous claims of confidentiality.  To address Staff’s goal, we will add Rule __.  This rule provides that in its filings with the Commission, a party shall not make a claim of confidentiality unless it has a good faith belief that the claim is justified under applicable law, in particular the Open Records Act.

2.
Challenges to Claims of Confidentiality

Various provisions of Recommended Rule 3 will be changed to reflect our decision to eliminate the requirement for the filing of motions for protective orders.  For example, the procedure for challenging claims of confidentiality will be modified to that proposed in the Commission’s Notice of Proposed Rulemaking in this docket (Decision No. C97-651).  Generally, this process will entail that the parties (i.e. a challenging party and the party claiming confidentiality) first attempt to settle disputes regarding claims of confidentiality; in the event disputes still exist, written notice to the Commission of the dispute will be provided to the Commission and the claiming party by the challenging party; and, finally, the claiming party must file a pleading stating grounds for confidentiality.  We deny as unnecessary other requests by the parties to modify the procedure for challenging confidentiality (e.g. the Joint Commentors’ suggestion that the claiming party provide written justification for a claim of confidentiality to the challenging party prior to formal pleading with the Commission).

3.
Effect of a Commission or ALJ Ruling Regarding Confidentiality

a.
Some of the parties (e.g. Public Service and Joint Commentors) object to the rules recommended by the ALJ, inasmuch as under those rules a Commission (or ALJ) ruling on a claim of confidentiality would not be binding on the Director in his role as custodian of Commission documents under the Open Records Act.  That is, the Director, as custodian of Commission records, is the designated official who responds to Open Records requests for the Commission and, as such, makes determination as to whether Commission documents are confidential and exempt from public disclosure.  According to the Recommended Decision, the Director, in making decisions in response to Open Records requests, would not be bound by a Commission ruling in a formal docket that specific documents are or are not confidential.  Those objecting to these provisions contend that a party who is dissatisfied with a Commission ruling regarding confidentiality should not be permitted to challenge that ruling by making a request to the Director under the Open Records Act.

b.
Staff opposes the suggestion that Commission determinations regarding confidentiality should be binding on the Director, and we agree.
  While it is our anticipation that Commission rulings regarding confidentiality will carry great weight when the Director responds to requests under the Open Record Act, nevertheless, we will not preclude the Director from exercising independent judgment in considering subsequent Open Records requests.

c.
We observe that decisions under the Open Records Act must be made according to a highly compressed schedule.
  For that reason, the process must remain flexible.  Moreover, the Director, in an Open Records request, may have new or more information than considered by the Commission in a formal docket.  In this event, it would be impractical for the Director to request additional guidance from the Commission under the greatly constricted Open Records process (especially since the Commission itself must render its decisions in Open Meeting under §§ 24-6-401 et seq., C.R.S.).

d.
We also note that the Commission has designated the Director as the custodian of Commission records.  Under the Open Records Act, it is the Director, as the custodian of Commission records, who is directly responsible for compliance with the Act.  For example, it is the Director who will be held responsible for decisions under the Act by the courts. Given these circumstances, the Director should retain the flexibility and authority to make independent decisions under the Act.  A Commission decision that information is confidential should control how that information will be treated in the formal docket only.

e.
On a related matter, we find that a party who loses a challenge to confidentiality cannot be prevented from making an Open Records request as Public Service apparently suggests.  This suggestion will, therefore, also be rejected.

4.
Applicability of Rules to Commission Staff

a.
Various comment in the exceptions raises the issue as to how, or even whether, the rules will apply to Staff.  Parties such as Public Service and the Joint Commentors contend that some of the provisions in the rules should also apply to Staff.  Staff opposes these suggestions.

b.
With respect to Staff retention of documents after the formal proceeding in which they were produced is closed, the rules will specifically provide that Staff may retain confidential documents for future use as part of its regulatory responsibilities.  This provision is appropriate given Staff’s and the Commission’s regulatory duties and obligations.

c.
The Joint Commentors suggest that, if Staff is allowed to retain confidential information, it be required to notify the provider of the information before using it in future proceedings.  According to the Joint Commentors, this notification requirement will provide the “owner” of the information an opportunity to monitor use of the information and protect it in a future docket.  We agree that such a provision is reasonable with respect to Staff’s use of information on the record in subsequent proceedings.  Use of information in a formal proceeding (e.g. in testimony) will likely mean that other parties will be given the information obtained by Staff in a prior docket.  For this reason, we will adopt the Joint Commentors’ suggestion.

d.
The Joint Commentors suggests that the rules specify the manner in which Staff will safeguard confidential information.  We agree with Staff that the rules should not specify the precise manner in which Staff should protect confidential information (e.g. with locked file cabinets).  Notably, other provisions of the rules require the parties simply to “take all reasonable precautions to keep the confidential information secure...” (Rule 3.11).  We find it appropriate that this provision also apply to Staff.

e.
Finally, some of the parties (e.g. Public Service) assert that Staff should be required to sign non-disclosure agreements just as other parties to a formal docket.  Staff opposes the suggestion.  For the reasons suggested in the exceptions, we will adopt the proposal.  Specifically, we conclude that execution of a non-disclosure agreement will serve to apprise Staff members that particular information is claimed to be confidential; will inform Staff members of the procedures controlling that information (i.e. the procedures in these rules); and will remind Staff members of the necessity and importance of following those procedures when dealing with proprietary information.  While this requirement will result in some slight burden for Staff (e.g. Staff members will be required to review these rules prior to executing a non-disclosure agreement), this extra burden is not undue.

5.
Miscellaneous Revisions to Rule 3

a.
Public Service suggests that if, upon challenge, the Commission rules information is not confidential, the owner of the information be given the opportunity to remove it from the record.  In response, the OCC states that removal of information from the record should be permitted only after other parties have had the opportunity to respond to such a request.  The rule approved in Attachment 1 will permit the provider of information to submit a motion requesting withdrawal of information from the record within five days after a Commission ruling affirming a challenge to a claim of confidentiality.  Other parties will be permitted to respond to that motion in accordance with the Commission’s Rules of Practice and Procedure.

b.
Public Service also requests that the list of prohibited disclosures under Rule 3.10 (i.e. a party’s expert may not be an officer, director, or employee concerned with marketing or strategic planning of directly competitive products or services) be expanded to include trade associations.  We agree this suggestion is reasonable.  The rules approved here, in addition to those restrictions recommended by the ALJ, provide that confidential information may not be disclosed to individual members of a trade association to the extent these individuals are concerned with marketing or strategic planning of products and services directly competitive to the person or entity producing confidential information.

c.
The Joint Commentors suggest that recommended Rule 3.10 requires additional clarification since the rule appears to indicate that in addition to “signing the protective order, additional clearance must be obtained from opposing counsel” before allowing a party’s expert to review confidential information.  Joint Commentors’ Exceptions, page 18.  This interpretation of the rule is incorrect.  The rule’s provision that, “Any disclosure of such information to a party’s experts or advisors must be authorized by that party’s counsel...” refers to counsel who has retained the expert, not to counsel for the party producing confidential information.  Therefore, no clarification of this language is necessary.

E.
Rule 4 (Procedures Relating to Confidential Information Submitted to the Commission Outside of a Formal Docket)

1.
The OCC contends that recommended Rule 4 is substantially flawed, and suggests major revisions to the rule.
  Essentially, the OCC seeks to formalize the process relating to information provided to the Commission outside of on-the-record proceedings but claimed to be confidential by the provider (e.g. reports of a utility’s compliance with Commission rules or orders, general informational reports submitted by jurisdictional utilities, information obtained informally by Staff in the course of performing its regulatory duties, etc.).  The OCC seeks formalization of the process by establishing a method to give public notice of documents submitted to the Commission and Staff, and by establishing procedures for challenges to claims of confidentiality outside of formal dockets.

2.
With respect to the first point, The OCC argues that the Commission should either keep dockets open to receive reports or other filings required by Commission orders or rules, or open a miscellaneous docket to receive such reports.  Staff opposes this requirement, and we agree with Staff’s comments.  First, we note that there should be no need to have an active docket simply for the filing of reports or similar dockets in order to apprise the public that a filing has been made.  If a filing is made pursuant to a Commission order or rule, anyone with interest and familiarity with the order or rule will already have adequate notice that a filing will be made with the Commission.  Recommended Rule 4 also requires that a non-confidential version of a document be filed with the Commission.  In addition, members of the public can and do make Open Records requests for general categories of records without listing specific documents.  Consequently, the public already has adequate access to reports and filings mandated by Commission orders or rules, or other information compiled by the Commission outside formal proceedings.

3.
Secondly, keeping dockets open in perpetuity or opening miscellaneous dockets simply to await a report required by some order or rule, as the OCC suggests, would be unduly burdensome to the Commission.  In short, the OCC’s suggestion is not meritorious and will be denied.

4.
As for the OCC’s proposal to establish a process to challenge claims of confidentiality outside of on-the-record proceedings (e.g. specifying the burden of proof, requiring written justification of a claim of confidentiality) we conclude that this suggestion is unnecessary and ill-advised.  We point out that the Open Records Act controls how the custodian of Commission records must respond to requests for information.
  That is, the Act not only sets forth a procedure for the custodian to follow, but also specifies the standards that the custodian must observe.  Some of the OCC’s suggestions are not consistent with requirements of the Act (e.g. requiring written justification for a claim of confidentiality (or, presumably, under the OCC’s suggestion the subject records would be available to the public even if the Director independently concluded that the documents were, indeed, confidential)).  Anyone wishing to challenge a claim of confidentiality outside a formal docket may do so under the Open Records Act.  No further guidance in the form of rules is necessary.

F.
Rule 5 (Information Presumed to be Subject to Public Inspection)

1.
Rule 5 lists a number of documents which will be presumed to be open for public inspection under the Open Records Act.  USWC takes exception to this rule arguing that the presumption of non-confidentiality for the listed documents is unnecessary and improper.  In particular, USWC points out that the determination as to what constitutes confidential information, such as a trade secret, is dependent on the information contained in the specific document under consideration.  Therefore, USWC suggests, the decision as to what is public and what is proprietary needs to be made on a case-by-case basis.

2.
USWC then excepts to the specific listings in Rule 5.  According to the exceptions, annual reports (Rule 5.1.1) performance reports (Rule 5.1.8), service quality reports (Rule 5.1.9), information previously made public (Rule 5.1.11), informal complaint information (Rule 5.1.5), compliance filings (Rule 5.1.6), and safety inspection reports or information (Rule 5.1.10) may all contain information which would be confidential.  USWC requests that all of these listings be excluded from a rule which lists documents presumed to be confidential.

3.
While we agree with USWC that determinations regarding confidentiality must be made upon review of specific documents, we note that Rule 5 simply creates a presumption that the listed documents are public.  The provisions in the rule are not binding on either the Commission or the Director when determining whether specific documents will be disclosed to the public.  Further, we observe that a presumption that Commission records are available to the public is consistent with the Open Records Act.  See  discussion infra.
4.
The purpose of Rule 5 is to list documents which will likely be available to the public, recognizing that specific rulings will be made in the future.  For the most part, the ALJ’s list is appropriate in light of two factors: (1) the Commission’s past familiarity and experience with such documents; and (2) the public interest in access to information contained in such documents.
  Most of the documents listed in the recommended rule  (e.g. tariffs, rates for regulated services, annual reports, Advice Letters, etc.) are documents familiar to the Commission, and, in large measure, have been available to the public in the past.  Further, the public has an important interest in the type of information listed in Rule 5.  Given these circumstances, the Commission has adequate information to adopt the revised Rule 5.

5.
The reference to “informal consumer complaint information” in Rule 5.1.5 is unduly vague for purposes of creating any presumption regarding confidentiality.  Therefore, the rule will be modified to refer to aggregate data relating to informal consumer information   Rule 5.1.8 will be revised to reflect that individual customer names, and addresses, and telephone numbers will be presumed to be confidential.  See discussion infra regarding confidentiality of customer identifying information.  Since “service quality performance reports” (Rule 5.1.9) is a general term, we will amend the rule to include the qualification that these documents will be presumed public to the extent ordered by the Commission (in a specific docket).  This modification will enable the Commission to consider whether particular documents are likely to be available to the public on a case-by-case basis.

6.
The OCC challenges the list in recommended Rule 5 to the extent items include customer names, addresses, and telephone numbers.  Apparently, the OCC believes that, with the exception of non-published telephone numbers, such information is not likely to be confidential.  We disagree.  Notably, various courts interpreting the Freedom of Information Act, the federal counterpart to the Open Records Act, have ruled that such information about individuals implicates rights to privacy and, in some contexts, is exempt from disclosure by a federal agency.  Federal Labor Relations Authority v. U.S. Dept. of Veterans Affairs, 958 F.2d 503 (C.A. 2 1992); Federal Labor Relations Authority v. U.S. Dept. of Navy, 941 F.2d 49 (CA 1 1991).  We, therefore, reject the premise that customers’ names, addresses, and telephone numbers are unlikely to be confidential.

G.
Rule 6 (Information Presumed to be Confidential)

1.
Recommended Rule 6 lists those documents which will be presumed to be exempt from disclosure under the Open Records Act.  The OCC takes exception to this rule.  According to the OCC, a listing of documents presumed to be confidential is inconsistent with the Open Records Act.  The purpose of the Act is to assure that the workings of government are not unduly shielded from public view.  International Brotherhood of Electrical Workers v. Denver Metro. Major League Baseball Stadium District, 880 P.2d 160 (Colo. App. 1994).  In light of this purpose, the Act itself declares it to be the public policy of the State that “all public records shall be open for inspection.”  Section 24-72-201, C.R.S.  Further, the Act provides for a presumption in favor of disclosure.  International Brotherhood of Electrical Workers, supra.

2.
As discussed above, the determination as to what constitutes confidential information, such as a trade secret, is dependent on the information contained in the specific document under consideration.  This means that the decision as to what information is exempt from public disclosure must be made on an individual case basis.
  Given the declared policies and purposes underlying the Open Records Act, we conclude that Rule 6 is inconsistent with the statute.  In addition, the OCC correctly observes that many of the listings in Rule 6 are impermissibly vague for purposes of providing guidance as to what documents will be presumed to be proprietary in the future (e.g. engineering data, financial data such as cost studies, sales figures, test data, plans for improving service, etc.).  Therefore, the entirety of Rule 6 will be deleted.

H.
OCC Access to Commission Records

1.
The OCC generally takes issue with the recommended rules on the grounds that they do not provide it with access to confidential Commission records outside of formal dockets.  As we understand the OCC’s arguments, it claims it should have the same access to Commission information, whether confidential or not, as Staff.  According to the OCC, its statutory duty to represent the public interest generally and the interests of residential, small business and agricultural consumers specifically, requires that it have access to essentially all Commission information.  Further, the OCC contends that it is entitled to access to all Commission files under § 40-6.5-106(1)(d), C.R.S. which provides that the OCC, “May have access to the files of the commission when conducting research” (emphasis added).

2.
We agree that access to Commission records would promote the OCC’s ability to carry out its statutory mandates.  Therefore, we also agree that the rules should provide for such access outside of formal dockets.
  We note, however, that there is no reason to believe that the OCC should be provided access to all Commission records.  Undoubtedly, there are Commission records which are not pertinent to any duty or obligation of the OCC.  For example, the OCC is prohibited from participating in individual complaint cases; the Commission records include documents relating to such cases.  The OCC’s authority to participate in proceedings before the Commission is limited to gas, electric, and telephone proceedings; Commission records include documents regarding the regulation of other entities such as water and transportation utilities.

3.
Since It would be impossible to formulate a rule which accounts for all future requests by the OCC, and since it is impractical to have the Commission make all these decisions on an individual case basis, the Director, in his role as custodian of Commission records, will be charged with responding to the OCC’s requests for information outside of formal dockets.  The adopted rule (Rule ___) states that the Director shall provide the OCC access to Commission records, under the procedures specified in Rule __, if he determines that such access would promote the OCC’s ability to fulfill its statutory duties.  Representatives from the OCC will be required to execute non-disclosure agreements as a condition of access.

I.
Rule 7 (Procedures Concerning Request for Public Inspection of Information Claimed to be Confidential)

1.
Recommended Rule 7 establishes those procedures to be followed by the Director in considering requests under the Act for Commission records which are claimed to be confidential by the “owner” of the information.  Various comments in the exceptions by the OCC and the Joint Commentors suggest modification of the rule.  In part, the OCC argues that some of the requirements in the rule are inconsistent with the Act.  We will modify the rule as discussed here.

2.
In our view Recommended Rule 7 is unnecessarily prescriptive.  That is, the rule sets out precise (and apparently inflexible) times and procedures which the Director will be required to follow in considering Open Records requests.  The above discussion points out that the Director, as the custodian of Commission records, has the responsibility for responding to requests for information under Open Records Act.  Given that responsibility and given the strict constraints for responding to requests under the Act, the Director should retain maximum flexibility.  Therefore, we will make the modification reflected in the Attachment.  The procedure set forth in the modified rules entails notice of an Open Records request to the provider of information claimed to be confidential; opportunity for comment regarding the request; and opportunity to file a court action to prevent disclosure of Commission records in the event the Director concludes that the requested information is not exempt from public disclosure.  This process is essentially consistent with the recommended rules without being unnecessarily prescriptive.

J.
Conclusion


For the above-stated reasons, we will grant the exceptions, in part, and deny them, in part.  To provide for additional comment on the modified rules as set forth in the Attachment to this order, we will issue a supplemental notice of proposed rulemaking.

II.
ORDER

A.
The Commission Orders That:

1.
The exceptions filed by Public Service Company of Colorado to Decision No. R98-225 are granted only to the extent consistent with the above discussion, and are otherwise denied.

2.
The exceptions filed by the Colorado Office of Consumer Counsel to Decision No. R98-225 are granted only to the extent consistent with the above discussion, and are otherwise denied.

3.
The exceptions filed by U S WEST Communications, Inc. to Decision No. R98-225 are granted only to the extent consistent with the above discussion, and are otherwise denied.

4.
The exceptions filed by MCI Telecommunications Corporation, AT&T Communications of the Mountain States, Inc., ICG Telecom Group, Sprint Communications Company LP, TCG Colorado, and WorldCom, Inc. to Decision No. R98-225 are granted only to the extent consistent with the above discussion, and are otherwise denied.

5.
Since the Commission, by separate order, is issuing a supplemental notice of proposed rulemaking in this matter and is scheduling a new hearing to receive additional comment, applications for rehearing, reargument, or reconsideration shall not be due until further order of the Commission.

6.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
May 20, 1998.
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Bruce N. Smith
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III.
COMMISSIONER VINCENT MAJKOWSKI Concurring, In Part, and DISSENTING, in part:
A.
I dissent from the decision to require members of Staff to execute non-disclosure agreements in order to review confidential documents.  I note that Staff in its participation in formal proceedings before us is acting on behalf of the Commission.  Since Staff is acting as an “arm of the Commission”, Staff is essentially exercising the Commission’s regulatory power.  As such it is inappropriate to require Staff members to sign non-disclosure agreements.  In my view, this requirement may make it more difficult for Staff to carry on its duties to assist the Commission in regulating public utilities.

B.
I also believe it is unnecessary to adopt this requirement.  In the recent past, the Commission has specifically exempted Staff from the requirement to execute non-disclosure agreements.  There is no suggestion in the present proceeding that this exemption has resulted in any violation of confidentiality.  Therefore, I believe there is no valid for reversing our prior policy by now mandating that Staff sign such agreements.
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VINCENT MAJKOWSKI
________________________________

Commissioner

IV.
Commissioner R. Brent Alderfer Concurring, In Part,and DISSENTING, in part:

I dissent from the majority decision which would permit the Director, in consideration of an Open Records request, to make a determination inconsistent with the Commission’s decision regarding confidentiality of specific documents.  Where the Commission has issued a ruling regarding the confidentiality of specific documents, all members of this agency (i.e. Staff and the Commission itself) should be bound by that ruling.  It is unacceptable to me to allow the Director to make a determination on a matter which is expressly inconsistent with a Commission decision.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




R. BRENT ALDERFER
________________________________

Commissioner
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�  In Rule 6, Rules of Practice and Procedure, 4 CCR 723-1, the Commission designated the Director custodian of Commission records for purposes of the Colorado Open Records Act, §§ 24-72-201 et seq., C.R.S.


�  Section 40-6-114, C.R.S provides the parties to this case an opportunity to file applications for rehearing, reargument, or reconsideration to this decision.  Since the 180-day period within which we must issue a final rule in this docket (see § 24-4-103(4)(d), C.R.S.) will elapse before applications for RRR are filed, we will conduct a supplemental hearing on the rules appended to this decision as Attachment 1.  By separate order, we are issuing a Supplemental Notice of Proposed Rulemaking for the purpose of conducting a hearing on the rules attached to this decision.


�  We note that as a practical matter, a Commission ruling that documents are not confidential, if not appealed and reversed, will be binding on the Director.  In this case, the documents subject to the Commission’s ruling would become part of the public record, and further claims of confidentiality would become pointless.


�  This assumes that a person making an Open Records request insists on strict compliance with the Act.


�  The parties who advocate a binding decision also fail to address the circumstance where an ALJ for the Commission issues an interim ruling regarding confidentiality.  ALJ’s interim decisions are not the Commission’s decisions, yet the parties seem to advocate that these interim decisions would also be binding on the Director under the Open Records Act.


�  As Public Service suggests, the first sentence of Rule 3.10 will be clarified by deleting the language “with the exception of Staff.”  As the rule literally reads, it implies that Staff could use confidential information for purposes of business or competition.  This is obviously not intended by the rule.


�  This notification will apply to Staff’s use of information in a subsequent formal proceeding only, and not to in-house use.


�  The OCC’s argument that it is statutorily entitled to access to all Commission records is addressed infra.


�  The discussion on Rule _ (Rule 7 in the Recommended Decision), infra, further explains constraints in the Act with respect to responding to requests for public records.


�  Rule 5.1.11 (information previously made public) is appropriate, since a claim of confidentiality would be inconsistent with the previous release of information into the public domain.


�  In any event, the modifications to Rule 5 result only in the presumption that customer identifying information is exempt from public disclosure, especially when included in reports prepared by third parties (i.e. the customer himself has not volunteered the information to the Commission) .


�  Rule 5 does create a presumption of public disclosure even though we acknowledged that actual determinations must be made on a case-by-case basis.  However, the presumption created in Rule 5 is consistent with the presumption underlying the Open Records Act.


�  Of course, deletion of the rule does not signify a belief that the listed documents are likely to be subject to public disclosure in the future.


�  The OCC apparently believes that the Commission’s obligation under the Open Records Act (e.g. to deny access to records listed in § 24-72-204(3), C.R.S.) does not apply to OCC requests for Commission records.  It is suggested that this is the only “sensible” way to harmonize the Act and § 40-6.5-106(1)(d), since, if the OCC is simply entitled to the same general access to Commission records as the general public under the Act, § 40-6.5-106(1)(d) would have no meaning.  However, this harmonization of the Act and § 40-6.5-106(1)(d) is not the only plausible one.  Notably, the Open Records Act permits only “persons” (i.e. “...any natural person, corporation, limited liability company, partnership, firm, or association”) access to public records.  See  § 24-72-202(3), C.R.S. (definition of “person”); §§ 24-72-201 and 24-72-203 (public records open for inspection by any “person”).  As a State agency, the OCC does not meet the definition of “person” under the Open Records Act.  Section 40-6.5-106(1)(d), therefore, would be meaningful if it simply provided the OCC with similar access to Commission records as any “person” under the Act.


�  In formal proceedings, the availability of discovery under applicable rules provides the OCC adequate access to necessary information.
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