Decision No. c98-490

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-125T

the Joint application of MJD COMMUNications, inc., st enterprises, ltd., sunflower telephone company, inc., columbine telephone company and big sandy telecom, inc. to transfer the stock of the subsidiaries as security for entering into a credit facility and motion for protective order.

COMMISSION decision granting THE Motion for protective order and closing the docket

Mailed Date:  May 15, 1998

Adopted Date:  May 13, 1998

I.
by the commission

A.
Statement

1. On March 24, 1998, MJD Communications, Inc. (“MJD”), ST Enterprises, LTD., Sunflower Telephone Company, Inc. (“Sunflower”), Columbine Telecom Company, Inc. (“Columbine”), and Big Sandy Telecom, Inc. (“Big Sandy”) (collectively “Joint Appli-cants”), filed a joint application requesting authority from the Commission for the proposed transfer of the stock of the sub-sidiaries as security for entering into a credit facility with Bankers Trust and NationsBank.  Additionally, the Certificates of Public Convenience and Necessity (“CPCNs”) for Sunflower, Colum-bine, and Big Sandy as assets of the companies involved are also indirectly pledged as additional security in  the financing agreement with the two large banks.  

2. The Commission issued notice of this joint appli-cation on March 31, 1998.  Any person desiring to intervene or participate as a party in this proceeding was to file his or her petition for leave to intervene within 30 days after the date of the notice, in this instance April 30, 1998.  There were no interventions.

3. On March 24, 1998, the Joint Applicants filed a motion for a protective order to prevent public disclosure of proprietary and confidential information in connection with this joint application for approval to transfer the stock of the sub-sidiaries as security for entering into the financing agreement with the two large banks.

B.
Findings of Fact

1. MJD is an investor-owned telecommunications serv-ices holding company that owns three operating independent tele-phone companies in the State of Colorado.  Specifically, Colum-bine and Big Sandy are wholly-owned subsidiaries of MJD.  Sun-flower is owned by ST Enterprises, LTD., which is a subsidiary of MJD.  

2. The MJD ownership group proposed to secure a com-bined line of credit of approximately $480,000,000 with the two large banks.  Proceeds from draws against the credit line will be used to finance future acquisitions, refinance existing indebted-ness, repurchase outstanding shares of preferred stock of MJD, and other business activities.

3. Terms of the financing agreement call for the MJD ownership group to pledge their stock in the operating telephone companies.  Indirectly, the CPCNs to operate as local exchange telecommunications service providers in three distinct geographic areas currently served by only the existing operating companies (Sunflower, Columbine, and Big Sandy) are also being pledged as part of the financing agreement.

4. Section 40-5-105, C.R.S., provides as follows:   

The assets of any public utility, including any cer-tificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property other than in the nor-mal course of business but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe.

5. Entering into the proposed financing agreement will not have a direct, adverse, or immediate impact on the oper-ating telephone companies’ ability to provide local exchange telecommunications services.  No changes in management, services, rates, or tariffs are anticipated as a result of this filing. 

6. The pledge agreement creates, as security for the lending financial institution, a security interest in the collat-eral (stock, CPCN and other assets) identified; however, the beneficial ownership in the stock and all other assets does not transfer until such time as an event of default occurs.  Thus, a change of control would not occur unless and until the MJD ownership group fails to meet its obligations as a borrower.

7. In conclusion, the Commission finds that the pledging of assets as collateral to secure financing is a common business practice and public utilities should not be restricted from such activity.  Likewise, Commission approval should not be necessary prior to entering into such transactions.  However, a public utility and its lending institution(s) should be aware of 4 Code of Colorado Regulations (“CCR”) 723-37 and 4 CCR 723-1-55 as they relate to transfer of controlling interest in a public utility.  Specifically, 4 CCR 723-37 requires that the transferor or the transferee of a local exchange telecommunications service provider is a Provider of Last Resort, the application must con-tain information relating to universal service and the Colorado High Cost Fund,  Additionally, if the transferee does not have a CPCN to provide local exchange telecommunications services within the operating area which is the subject of the transfer, the transferee must provide the Commission with the information required pursuant to 4 CCR 723-35-4, and 4 CCR 723-35-6 and, if applicable 4 CCR 723-35-7.  Such information relates to the transferee’s fitness to provide local exchange telecommunications services.
II.
ORDER

A.
The Commission Orders That:

1. The Motion for Protective Order is granted.  The protective provisions set forth at 4 Code of Colorado Regulations 723-44, Appendix A are adopted as the protective provisions in this docket.

2. Consistent with the provisions of § 40-5-105, C.R.S., 4 Code of Colorado Regulations 723-37 and the above dis-cussion, the MJD Communications, Inc., ownership group may assign stock, the certificate of public convenience and necessity, and other assets in the normal course of conducting its business without seeking prior Commission approval.  As a result, no determination as to completeness is required; and this docket will, therefore be closed. 
3. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 13, 1998.



( S E A L )

[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________
Commissioners

COMMISSIONER R. BRENT ALDERFER ABSENT.



G:\YELLOW\98a125T

5

_953559154.unknown

