Decision No. C98-479

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of u s west COMMUNICATIONS, inc. for specific forms of price regulation.

Order Denying Motion To Dismiss,
Granting Motions To File Replies, And Modifying Procedural Directives

Mailed Date:  May 15, 1998

Adopted Date:  May 13, 1998

I. BY THE COMMISSION:

A.
Statement



This matter comes before the Commission for considera-tion of various motions, including:  the Joint Motion to Dismiss filed by intervenors TCG Colorado, MCI Telecommunications Cor-poration, MCImetro Access Transmission Services, Inc., ICG Tele-com Group, Inc., and Sprint Communications L.P. (“Joint Mov-ants”); the Motion for Leave to File Reply by U S WEST Communications, Inc. (“USWC” or “Company”); the Motions for Leave to File Reply filed by the Joint Movants; and the Motion to Extend Discovery Cutoff Date and to Establish Other Pre-hearing Deadlines filed by the Colorado Office of Consumer Counsel (“OCC”).  Now being duly advised in the premises, we issue the rulings set forth below.

B.
Discussion

1. Motion to Dismiss
a. On April 13, 1998, the Joint Movants filed their motion to dismiss the application for specific forms of price regulation by USWC which is the subject of this proceeding.  This motion requests that we dismiss the application without hearing.  As grounds for the motion, the Joint Movants make various arguments.  First, the Joint Movants argue that USWC’s request for pricing flexibility (i.e., the application) is pre-mature inasmuch as effective competition does not yet exist in the market for local telecommunications service.  The Company, according to the Joint Movants, is the dominant carrier in the local exchange market, and possesses market power.  As such, USWC will be able to engage in anticompetitive practices if its appli-cation is granted.

b. The Joint Movants argue that the Commission in Docket No. 97R-177T (see Decision No. C97-1204, mailed date November 19, 1997) has already determined that the Company should not be accorded lessened regulation due to its dominance of the local exchange market.  Furthermore, the Joint Movants argue, granting USWC pricing flexibility, as requested in the applica-tion, would contravene the legislative directives contained in House Bill 95-1335 (“HB 1335”).
  HB 1335, in part, directs the Commission to promote competition in the local exchange market.  The Joint Movants suggest that granting the application would be anticompetitive, and, therefore, inconsistent with the statute.

c. Secondly, the Joint Movants argue that USWC’s request for pricing flexibility circumvents the requirements for reclassification of services set forth in § 40-15-207, C.R.S.  According to this argument, approval of the application would be tantamount to making USWC a competing local exchange carrier and reclassifying all of its regulated services from Part 2 to Part 3 services.
  The motion suggests that such a reclassification would violate § 40-15-207, C.R.S., since USWC has not presented sufficient evidence to demonstrate that it faces effective com-petition.

d. Commission Staff (“Staff”) filed a response to the Motion to Dismiss in which it supports the dismissal of USWC’s requests for relief in this case.  However, Staff requests that the present docket remain open to consider Staff’s and the OCC’s suggested alternatives for regulating USWC.

e. The Company has submitted responses opposing the Motion to Dismiss and Staff’s request that the hearing in this case be limited to Staff’s and the OCC’s suggested alter-natives for regulating USWC.  Since we agree with some of the arguments of the Company, we will deny the Motion to Dismiss and Staff’s alternate suggestion.  First, we agree with USWC’s response that the decisions in Docket No. 97R-177T were not intended to adjudicate USWC’s request for alternative regulation in separate proceedings.  The Commission in Decision No. C98-46 (page 9) specifically noted that USWC was not foreclosed from seeking lessened regulation in a separate case.  Decision No. C98-46 (pages 9-10) further explained that the Commission, in Docket No. 97R-177T, was not adjudicating USWC’s rights in other cases.

f. Secondly, we agree with USWC that the Motion to Dismiss (and Staff’s request as well) is fundamentally prem-ised on factual assertions which are the subject of dispute.  For example, the Motion to Dismiss asserts as proven fact that:  effective competition does not presently exist in USWC’s regu-lated markets; approval of the application will enable the Com-pany to engage in anticompetitive conduct; USWC’s Operations Support Systems must be substantially modified before effective competition emerges; that wireless services do not present an effectively competitive alternative to USWC’s products; etc.  All of these assertions are, at this time, contested issues of fact.  As USWC points out, it would be improper to dismiss the appli-cation based upon the disputed factual premises contained in the motion, inasmuch as the record is not yet complete.

g. Finally, with respect to the Joint Movants’ argument that approval of the application would constitute a violation of § 40-15-207, C.R.S., USWC correctly notes that § 40-15-503(2)(c), C.R.S., and Commission rules implementing that statute (i.e., rules found at 4 Code of Colorado Regulations 723-38) permit the Company to request the relief set forth in its application.

h. In summary, there are no valid grounds to dismiss USWC’s application without hearing.  For the same rea-sons, Staff’s suggestion to limit the scope of the hearing (i.e., by summarily dismissing USWC’s requested relief) must also be denied.

i. USWC’s Motion for Leave to File Reply to Com-mission Staff’s Response to Motion to Dismiss states good grounds and will be granted.  Similarly, the Joint Movants’ Motion for Leave to File a Reply to U S WEST’s Response to Joint Motion to Dismiss also states good grounds, and will be approved.


 
2.
OCC Motion
 
 
 
The OCC’s Motion to Extend Discovery Cutoff Date and to Establish Other Pre-hearing Deadlines essentially seeks to clarify the procedural requirements in this case in light of our prior decision to continue the hearing dates in this case.  Good 

cause having been stated, we will grant the motion.  The fol-lowing procedural requirements will be established:


May 18, 1998--Last day to file pretrial motions excluding motions pertaining to discovery disputes;


May 18, 1998--Due date for statements regarding proposed order of witnesses and estimated length of cross-examination;


May 22, 1998--Last day to propound discovery requests.

II.
order

A.
The Commission order that:

1. The Joint Motion to Dismiss filed by intervenors TCG Colorado, MCI Telecommunications Corporation, MCImetro Access Transmission Services, Inc., ICG Telecom Group, Inc., and Sprint Communications L.P. is denied.

2. The Motion for Leave to File Reply to Commission Staff’s Response to Motion to Dismiss filed by U S WEST Com-munications, Inc., is granted.  Response time to the motion is waived.

3. The Motion for Leave to File a Reply to U S WEST Communications, Inc.’s Response to Joint Motion to Dismiss filed by TCG Colorado, MCI Telecommunications Corporation, MCImetro Access Transmission Services, Inc., ICG Telecom Group, Inc., and Sprint Communications L.P. is granted.  Response time to the motion is waived.

4. The Motion to Extend Discovery Cutoff Date and to Establish Other Pre-hearing Deadlines filed by the Colorado Office of Consumer Counsel is granted consistent with the above discussion.

5. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 13, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Bruce N. Smith

Director
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� The provisions of HB 1335 are codified at §§ 40-15-501 et seq., C.R.S.


� The manner in which Part 2 telecommunications services are regulated is specified in §§ 40-15-201, et seq., C.R.S.  Similarly, the manner in which Part 3 telecommunications services are regulated is set forth in §§ 40-15-301, et seq., C.R.S.





7

_950447028.unknown

