Decision No. C98-458

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97S-143T

re:  the investigation and suspension of tariff sheets filed by dubois telephone exchange, inc., with advice letter no. 4.

Decision Denying Application For Rehearing, Reargument, Or Reconsideration.

Mailed Date:  May 6, 1998

Adopted Date:  May 6, 1998

I.
BY THE COMMISSION

A.
Statement

1.
On April 8, 1998, Dubois Telephone Exchange, Inc. (“Dubois” or “Company”), filed a pleading denominated “Exceptions Taken from Recommended Decision of Administrative Law Judge in Decision No. R98-274.”  As indicated in the title of that plead-ing, Dubois, pursuant to the provisions of § 40-6-109, C.R.S., intended to except from Decision No. R98-274 (“Recommended Deci-sion”) issued by the Administrative Law Judge (“ALJ”) on March 16, 1998.  The exceptions by Dubois, however, were untimely filed.
  As such the Recommended Decision became the decision of the Commission by operation of law.  See § 40-6-109(2), C.R.S.  That decision is subject to an application for rehearing, reargu-ment, or reconsideration (“RRR”) under § 40-6-114(1), C.R.S.  Therefore, we will construe Dubois’ exceptions as an application for RRR.

2.
Commission Staff (“Staff”) and the Colorado Office of Consumer Counsel (“OCC”) submitted their Joint Response in Opposition to Exceptions on April 21, 1998.  We note that, while responses are permitted to exceptions under Commission rules, no response may be filed to an application for RRR.  Rule 22(b), Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Since we are construing Dubois’ exceptions as an application for RRR, we will permit Staff and the OCC to file a response to the request for reconsideration.  Now being duly advised in the premises, we will deny the Company’s application for RRR.

B.
Discussion

1.
The instant case involves Dubois’ request to increase telephone service rates to its Colorado customers.  Dubois serves approximately 69 customers in the State of Colorado out of its Baggs, Wyoming Exchange.  Notably, the Baggs exchange serves customers located along the Colorado-Wyoming border, with the majority of customers located in Wyoming.  In this case, the Company proposes to increase the rate for residential basic local service from $11/month to $19.25/month, a 75 percent rate increase.  The rate for business basic local service would, under Dubois’ proposals, increase by 24 percent, from $19.55/month to $24.25/month.

2.
Subsection 40-15-502(b)(3)(I), C.R.S., provides:

Consistent with the public interest goal of maintaining affordable and just and reasonably priced basic local telecommunications service for all citizens of the state, the commission shall structure telecommunica-tions regulation to achieve a transition to a fully competitive telecommunications market with the policy that prices for residential basic local exchange serv-ice, including zone charges, if any, do not rise above the levels in effect on the effective date of this section for comparable service; except that the price of such service may be adjusted by an amount equal to the change in the United States gross domestic product price index minus an index that represents telecommuni-cations productivity changes as determined by the com-mission.  This adjustment shall be granted only to the extent the commission determines an adjustment is required to cover reasonable costs and shall not exceed five percent in any one year. ...

3.
Although the Company does not dispute that its rate proposal for residential local service exceeds the rate cap contained in § 40-15-502(b)(I), C.R.S., it contends that its rate request should be approved under the provisions of § 40-15-502(3)(b)(III), C.R.S., which provides:

This section shall not be construed to prohibit the commission from granting an increase in residential basic local exchange service rates for local exchange carriers under rate-of-return regulation. ... to the extent that, such increase is necessary to recover a provider's costs associated with investments for net-work upgrades made for the purpose of provisioning residential basic local exchange service if such investments are approved or required by the commission and not previously included in the calculation of resi-dential basic local exchange service rates.

After hearing, the ALJ found that the Company had failed to prove that the increase in residential rates complied with the criteria set forth in § 40-15-502(3)(b)(III), C.R.S.  In particular, the ALJ found that the record in this case lacks Colorado specific studies and delineation of investment for Colorado residential and business customers.

4.
Dubois noted that the Colorado Commission has historically accepted rate determinations made by the Wyoming Public Service Commission for the Company’s Colorado customers.  Since the Company only recently concluded a rate case before the Wyoming Commission and that agency approved the rates proposed in this case, Dubois contended that those rates should be accepted in Colorado.  The ALJ rejected this suggestion, concluding that the Colorado Commission can no longer accede to determinations made by the Wyoming Commission in light of the provisions of § 40-15-502(3)(b), C.R.S.

5.
In its application for RRR, Dubois again suggests that we accept the decisions made by the Wyoming Public Service Commission.  According to the Company, regulation must be rea-sonable.  It presently serves only 69 customers in Colorado.  Requiring it to produce the kind of cost studies advocated by Staff and the OCC and to participate in a full rate case, according to Dubois, would be unreasonably burdensome.
  This is especially so, inasmuch as the Wyoming Commission recently investigated the Company’s rates and approved the proposals made here.

6.
Staff and the OCC point out that Dubois failed to provide a transcript of the proceedings before the ALJ.
  There-fore, these parties point out, the Commission must assume that the ALJ’s findings of fact are complete and accurate.  See § 40-6-113(4), C.R.S. (if a transcript is not filed, it shall be conclusively presumed that the basic findings of fact in the Recommended Decision are complete and accurate).  One of the ALJ’s findings of fact was that there was insufficient evidence to support Dubois’ claims regarding compliance with § 40-15-502(3)(b)(III), C.R.S., criteria.  In view of the incomplete record before us, and in accordance with the provisions of § 40-6-113(4), C.R.S., we must deny the application for RRR.

7.
We do agree with Dubois that regulation of its rates should be reasonable, particularly in light of legislative directives that regulation of small local exchange carriers should be simplified.  See §§ 40-15-203.5, 40-15-503(2)(d), C.R.S.  However, these legislative directives do not abrogate the provisions of § 40-15-502(3)(b), C.R.S., with respect to small local exchange carriers.

8.
We do note that, while credible information must be presented to us before we approve a rate request under § 40-15-502(3)(b)(III), C.R.S., the statute does not specify the exact nature of information which must be presented to the Commission.  For example, the statute does not state that a company requesting a § 40-15-502(3)(b)(III), C.R.S., rate increase must provide a Part 36/Part 69 study for the test year; the statute does not directly preclude us from considering and according appropriate weight to the determinations of the Wyoming Commission to the extent these are relevant (e.g., on appropriate rate of return for Dubois); neither does the statute require a full-blown rate case before we conclude that its criteria have been met.

9.
In the event Dubois refiles a request for a rate increase in excess of the rate cap contained in § 40-15-502(3)(b)(I), C.R.S., Staff is directed to explore with the Com-pany methods of obtaining necessary information which will bal-ance the need for acceptable and reliable information under § 40-15-502(3)(b)(III), C.R.S., with the interest in avoiding an undue burden for a small local exchange carrier.  While credible infor-mation must be presented to the Commission to justify a rate increase under § 40-15-502(3)(b)(III), C.R.S., it is our intent that the informational requirements imposed upon Dubois in future filings will not be disproportionate to the total revenue increase involved in the case.

II.
ORDER

A.
The Commission Orders That:

1.
The exceptions to Decision No. R98-274 filed by Dubois Telephone Exchange, Inc., on April 8, 1998 are construed as an application for rehearing, reargument, or reconsideration.  As so construed, the application for rehearing, reargument, or reconsideration is denied.

2.
Staff of the Commission and the Colorado Office of Consumer Counsel are granted permission to file a response to the application for rehearing, reargument, or reconsideration by Dubois Telephone Exchange, Inc.  The Joint Response in Opposition to Exceptions by Staff and the Office of Consumer Counsel is construed as a response to the application for rehearing, reargu-ment, or reconsideration.

3.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
May 6, 1998.
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�  Pursuant to Rule 7(b), Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the date of service of the Recommended Decision was the mailing date indicated on the decision itself (i.e., March 16, 1998), not the date counsel for the Company received the decision.  Consequently, exceptions were due on April 6, 1998.


�  For example, the Company estimates that its rate proposals would result in revenues of $6,000/year from Colorado customers, while a full-blown rate case would cost $18,000.


�  Staff’s and the OCC’s response also raises substantial question regarding the reasonableness of Dubois’ rate requests.  For example, the Joint Response suggests that the Company failed to make timely requests for Universal Service support.  If it had done so, Staff and the OCC argue, it would have received revenues in excess of the rate increase requested in this docket.  While we are unable to accept this argument given the lack of a transcript of the proceedings before the ALJ, such contentions point out the necessity of declining to accept the Company’s arguments in the absence of a complete record before us.
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