Decision No. C98-441

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of u s west COMMUNICATIONS, inc. for specific forms of price regulation.

Order Denying Motion For Extraordinary Protective Provisions And For Stay
Of Further Discovery Proceedings

Mailed Date:  May 4, 1998

Adopted Date:  April 22, 1998

I. BY THE COMMISSION:

A.
Statement

 

This matter comes before the Commission for consideration of the Motion for Extraordinary Protective Provisions and for Stay of Further Discovery Proceedings Related to Trade Secret and Confidential Commercial Data filed by U S WEST Communications, Inc. (“USWC” or “Company”), on April 15, 1998.
  USWC’s motion requests a Commission order permitting the Company to withhold certain information (i.e., information which USWC believes constitutes trade secrets and competitively sensitive confidential commercial information) from some of the parties to this case.  Staff of the Commission (“Staff”), the Colorado Office of Consumer Counsel (“OCC”), and ICG Telecom Group, Inc. (“ICG”), have responded to USWC’s motion.  Now being duly advised in the premises, we will deny the motion.

B.
Discussion

1. USWC requests a Commission order which would permit it to disclose the “super-confidential”
 information subject to the motion to Staff and the OCC only.  Other parties to this case--USWC regards all other parties as competitors in the provision of telecommunications services--would not be granted access to the information subject to the motion as part of discovery.
  Furthermore, USWC apparently proposes that even if the information is made part of the record for decision in this case (e.g., as part of the OCC’s or Staff’s testimony), other parties (other than Staff and the OCC) would still not be permitted to review that information.

2. The Company, as part of its motion, did not provide the Commission with the actual information for which it seeks extraordinary protection.  However, the motion and responsive pleadings describe the disputed documents as forecasts and market share information.  ICG’s response specifically states that the information subject to the motion relates to demand forecasts for unbundled loops and resold access lines, and USWC’s projections of market share for residential basic exchange service.  According to the Company, the information is trade secret and confidential commercial data.  USWC asserts, with little explanation, that “it is beyond cavil that the disclosure of the requested information to all parties and intervenors would cause cognizable and irreparable harm” to the Company.  USWC motion, page 4.

3. Based upon the limited description of the data subject to the motion for extraordinary protective provisions and for purposes of ruling on the motion, we conclude that the information is relevant to the instant proceeding.  In particular, we find that the information is necessary to evaluate the appropriateness of the pricing and regulatory flexibility sought by USWC in its application here.  USWC itself points out that Rule 4, Rules Regulating Applications by Local Exchange Telecommunications Providers for Specific Forms of Price Regulation, 4 Code of Colorado Regulations 723-38, in part requires that an applicant for a specific form of price regulation provide:  the estimated market share held by the applicant for services for which a form of price regulation is sought; and any available demand data for services for which a form of price regulation.  USWC, in its motion, does not appear to dispute that the data subject to the motion is relevant to issues in this case.

4. Given the relevance of the data subject to the motion, we note the well-settled rule that there is no absolute right to withhold disclosure of trade secrets and similar confidential information in litigation.  Direct Sales Tire Company v. District Court, 686 P.2d 1316 (Colo. 1984); Curtis, Inc. v. District Court, 526 P.2d 1335 (Colo. 1974).  Accord:  8 C. Wright, A. Miller & R. Marcus, Federal Practice and Procedure:  Civil § 2043, at 554 (1994).  Assuming the pertinent data is, in fact, trade secret and similar information,
 the protection normally afforded such information in litigation is to require disclosure with appropriate safeguards. 8 C. Wright, A. Miller & R. Marcus, supra, at 565.

5. For example, the court in Coca-Cola Bottling Co. of Shreveport, Inc. v. Coca-Cola Co., 107 F.R.D. 288, at 293 (D.C. Del. 1985) noted:


The balance between the need for information and the need for protection against the injury caused by disclosure is tilted in favor of disclosure once relevance and necessity have been shown.  As the Supreme Court has recognized, ‘orders forbidding any disclosure of trade secrets or confidential commercial information are rare.’  Federal Open Market Committee v. Merrill, 443 U.S. at 362 n. 24, 99 S.Ct. at 2813 n. 24;  see also  Morrison-Knudsen Co. v. Department of Army, 595 F.Supp. 352, 355 (D.D.C.1984), aff'd mem., 762 F.2d 138 (D.C.Cir.1985).  A survey of the relevant case law reveals that discovery is virtually always ordered once the movant has established that the secret information is relevant and necessary....(citations omitted)...

Accord:  8 C. Wright, A. Miller & R. Marcus, supra, at 565 (in most cases involving trade secrets, key issue is not whether disclosure will occur, but under what conditions such information will be disclosed).

6. ICG, in its response to USWC’s motion, points out that the Commission has already entered a protective order in this case, and that order provides substantial protection for information claimed to be proprietary.  To illustrate, the existing order requires that information designated as confidential be used only for purposes of this proceeding; such information is to be available only to counsel for the parties and their experts; no expert may be an officer, director, or employee with marketing or strategic planning of any competitive product; such information may not be used for business purposes, and such information may not be copied or reproduced without written consent of the producing party.  USWC’s motion absolutely fails to explain why the existing protective provisions are inadequate to protect even “super-confidential” data.

7. In Decision No. C98-62, we did state that an affected party to this case could request additional protective provisions if the existing order proved inadequate and USWC is not barred from doing so.  However, that decision states that the moving party should set forth the additional protections necessary. The motion by USWC does not suggest additional appropriate protective provisions which might be applied to “super-confidential” data.
  Since we have no reason to believe that the existing protective order is insufficient in any respect, we will not modify those provisions at this time.

C.
Conclusion



For the above-stated reasons, the Motion for Extraordinary Protective Provisions and for Stay of Further Discovery Proceedings Related to Trade Secret and Confidential Commercial Data will be denied.

II.
order

A.
The Commission Orders That:

1. The Motion for Extraordinary Protective Provisions and for Stay of Further Discovery Proceedings Related to Trade Secret and Confidential Commercial Data filed by U S WEST Communications, Inc., on April 15, 1998 is denied.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONER’S WEEKLY MEETING April 22, 1998.
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� A portion of the USWC pleading is a response to a Motion to Compel filed by the Colorado Office of Consumer Counsel.  That motion is being ruled upon by the Administrative Law Judge assigned to hear procedural matters in this case.


� The motion apparently distinguishes between run-of-the-mill confidential information, which would be made available to all parties, and “super-confidential” information, which would be made available only to the Commission, Staff, and the OCC.


� USWC’s request for extraordinary protection arose in response to a discovery request by the OCC.  The pleadings filed on this issue do not explain whether any party, other than Staff and the OCC, has sought access to the disputed information.


� The motion points out that USWC is not objecting to production of the data to Staff and the OCC.  In light of this position, a question exists as to why the Company did not make this information immediately available to the OCC and Staff pending Commission consideration of the motion for extraordinary protective provisions.


� We make no such finding here, especially since the Company has not provided the Commission with the actual data.


� For the reasons explained here, the “additional protections” which might be approved by the Commission do not include an order denying all disclosure of information relevant to this proceeding.
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