Decision No. C98-426

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-040CP

in the matter of the application of american cab company of colorado springs, llc. for authority to transfer certificate of public convenience and necessity puc no. 54235 to greater colorado transportation company.

Decision Staying And
Modifying Recommended Decision

Mailed Date:  April 30, 1998

Adopted Date:  April 29, 1998

I.
BY THE COMMISSION:

A.
Statement



This matter comes before the Commission for considera-tion of Decision No. R98-380 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on April 16, 1998.
  In the Recommended Decision, the ALJ approved the Stipulation and Set-tlement Agreement (“Stipulation”) between the parties.  That Stipulation would permit American Cab Company of Colorado Springs, LLC (“American”) to transfer its assets, including Certifi1cate of Public Convenience and Necessity (“CPCN”) PUC No. 54235 (“CPUC No. 54235”), to Greater Colorado Trans-portation Company (“GCTC”).  On our own motion, and as provided for in § 40-6-109(2), C.R.S., we will stay the Recommended Deci-sion and modify the Stipulation between the parties as explained below.

B.
Discussion

1. American, in the instant application, seeks per-mission to transfer its operating authority--CPUC No. 54235 authorizes American to conduct taxicab operations in the Colorado Springs, Colorado area--to GCTC.  As stated in the Stipulation, GCTC is a wholly-owned subsidiary of Yellow Cab Service Corpora-tion (“YCSC”) which is in turn a wholly-owned subsidiary of Coach USA, Inc. (“Coach”).  YCSC is the parent corporation of Greater Colorado Springs Transportation Company, doing business as Yellow Cab and/or Metro Taxicab of Colorado Springs and/or Towne Car, Inc. (“Yellow Cab”).  Yellow Cab provides taxicab service in Colorado Springs under Commission certificate CPUC No. 109.  In short, the transfer of American’s operating authority will result in overlapping and duplicative authority in the Coach/YCSC/GCTC corporate family.

The Stipulation would permit American to transfer its operating authority to GCTC under the conditions set forth in 

2. the Stipulation.  In particular, GCTC has agreed that it will operate American as a separate taxicab company under those tar-iffs presently in effect for American.
  The term of the Stip-ulation is 24 months from the date of approval by the Commission.

3. We will approve the Stipulation with the modifica-tions and conditions stated here.  First, as noted above, the transfer of American’s authority will result in overlapping and duplicative authority in the Coach/YCSC/GCTC corporate family.  That is, GCTC will conduct taxicab operations in more or less the same area as Yellow Cab, and both companies are part of the Coach/YCSC corporation.  Duplicative or overlapping operating rights are disfavored under Commission rules.  Rule 3.5.4, Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle, 4 Code of Colorado Regulations 723-31, specifically provides that an applicant for transfer of a common carrier CPCN (e.g., a taxicab CPCN) must establish that:


The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial ...

We accept the parties’ agreement, in the Stipula-tion, that the overlap in operating rights is in the public 

4. interest for the time being, in light of the rate differential between American’s and Yellow Cab’s rates.  However, GCTC has agreed to maintain that differential only for the term of the Stipulation (i.e., 24 months).  We conclude that operation of two taxicab companies in the same area when both companies are sub-ject to the same corporate control may prove confusing to the public.  For example, the existence of two apparently separate companies may convey the impression that there is competition in the area.
  In fact, since GCTC and Yellow Cab will be controlled by Coach and YCSC, there will be no real competition between the operating companies.

5. Therefore, our first modification to the Recom-mended Decision is:  GCTC, within two years of the effective date of this order, shall dispose of its interest in CPUC No. 54235 by either selling the authority to an independent entity; or, alter-natively, GCTC shall consolidate into one authority the authori-ties existing under CPUC Nos. 54235 and 109.  In order to effectuate this directive within two years, GCTC shall file with the Commission an application (or other appropriate pleading) requesting the transfer of CPUC No. 54235 or consolidation of the overlapping authorities, such application to be filed within 21 months of the effective date of this order.

6. Secondly, the last sentence of Paragraph 14 of the Stipulation appears to imply that Staff may not use reports to be filed by the applicants
 for the purpose of enforcing Commission rules.  This limitation on the use of filed information (espe-cially since the Commission could obtain this information from the applicants even without the Stipulation) is inappropriate.  Therefore, the last sentence of Paragraph 14 will be stricken.

7. With the two modifications stated in this deci-sion, we will approve the Stipulation.

II.
order

A.
The Commission Orders That:

1. Decision No. R98-380 is stayed.

2. The Stipulation and Settlement Agreement between American Cab Company of Colorado Springs, LLC, Greater Colorado Transportation Company, and Staff of the Colorado Public Utili-ties Commission is approved consistent with the above discussion.

3. The application for authority to transfer assets by American Cab Company of Colorado Springs, LLC, and Greater Colorado Transportation Company is approved subject to the condi-tions stated above.

4. The applicants herein shall comply with those directives set forth in ordering paragraph 5 of Decision No. R98-380.

5. The hearing dates of May 1 and 4, 1998 are hereby vacated.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

7. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONER’S WEEKLY MEETING 
April 29, 1998.
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� Pursuant to the Joint Motion to Have Commissioners Approve Recommended Decision at the April 22, 1998 Commissioners’ Weekly Meeting, we are issuing this decision prior to the time for filing of exceptions to Decision No. R98-380.  In the Joint Motion, all the parties to this case waived their right to file exceptions to the Recommended Decision.  Therefore, the Commission may proceed to review the Recommended Decision at this time.


� Notably, American’s rates are less than those of Yellow Cab.


� The taxicab market in Colorado Springs is subject to the doctrine of regulated competition under § 40-10-105(2), C.R.S.


� Paragraph 14 refers to reports “described in paragraph 12.”  In fact the reference should be to paragraph 13.


� That sentence provides, “The Staff agrees that the purpose of this complaint reporting is to monitor compliance with this Stipulation and not for the purpose of enforcing the Commission’s rules in a separate proceeding.”
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